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Court of Appeals of the District of Columbia. 


No. 3010. 

The United States op America ex Relatione Southern Pacific 

.Railroad Co., &c., Appellant, 
vs. 

Franklin K. Lane, Secretary of the Interior, et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 58737. 

The United States of America ex Relatione Southern Pacific 
Railroad Company, a Corporation, Petitioner, 

vs. 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman 
Commissioner of the General Land Cilice, Respondents. 

United States of America, 

District of Columbia f ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 

ShadInX n »K? ed ’ t l .®, f ' )llowin « P a Pers were filed and proceed- 
mgs had in the abo\e-entitled cause, to wit; 

1 Petition for Mandamus. 

Filed January 10, 1916. 

In the Supreme Court of the District of Columbia. 

Law. No. 58737. 

The United States of America ex Relatione Southern Pacific 
Railroad Company, a Corporation, Petitioner, 
i? vs. ’ 

1 ranklin K. Lane, Secretary of the Interior, and Clay Tallman 
Commissioner of the General Land Office, Respondents. 

of The Soothe 11 °p T1 J; C Y"’^ 1 .w, tes of Am erica, on the relation 
fully represents; Kal road Gom P an y. a corporation, respect- 

1—3010a 
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1. That said Southern Pacific Railroad Company is a body cor¬ 
porate, duly created, organized and existing under and in accordance 
with the laws of the Shite of California; and brings this its petition 
for mandamus against Franklin K. Lane, a citizen of the State of 
California, residing in the District of Columbia, in respect of the 
matters and things hereinafter set forth; and Clay Tallman, a citi¬ 
zen of the State of Nevada, residing in the District of Columbia. 

2. That, at the several times hereinafter referred to, said respond¬ 
ents were, and they still are, respectively, Secretary of the Depart¬ 
ment of the Interior of the United States, and Commissioner of the 
United States General Land Office; and, as sucfi officers, had and 
have, under the general supervision of the said Secretary of the 

Interior, charge of the administration of the laws of the 
2 United States relating to public lands, and the administra¬ 
tion of all land grants made by Congress, including any por¬ 
tion of said public lands, and that said respondents are sued in their 
official capacity, aforesaid, as hereinafter set forth. 

3. That, by an Act of the Congress of the United States, approved 
July 27, ISfifi, (14 Stat., 202), entitled “An Act granting lands to aid 
in the construction of a railroad and telegraph line from the States 
of Missouri and Arkansas to the Pacific Coast,” authority was given 
the Southern Pacific Railroad Company of California to construct 
a railroad and telegraph line, upon and under the certain conditions 
and stipulations expressed in said act, to connect with the Atlantic 
and Pacific Railroad Company at such point near the boundary line 
of the State of California as the companies named should deem most 
suitable for a railroad line to San Francisco; and said act contained 
a grant of lands to certain railroad corporations therein named, in¬ 
cluding specifically said Southern Pacific Railroad Company of Cali¬ 
fornia; said grant being thus: 

“Sec. 3. And be it further enacted, That there be, and hereby is, 
granted to the Atlantic and Pacific Railroad Company, its successors 
and assigns, for the purpose of aiding in the construction of said 
railroad and telegraph line to the Pacific coast, and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, and 
public stores, over the route of said line of railway and its branches, 
every alternate section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections per mile, on 
each side of said railroad line, as said company may adopt, through 
the Territories of the United States, and ten alternate sections of land 
per mile on each side of said railroad whenever it passes through 
anv State, and whenever, on the line thereof, the United States have 


full title, not reserved, sold, granted, or otherwise appropriated, and 
free from pre-emption or other claims or rights, at the time the line 
of said road is designated by a plat thereof, filed in the office of the 
commissioner of the General Land Office: and whenever, prior to 
said time, any of said sections or parts of sections shall have 
3 been granted, sold, reserved, occupied by homestead settlers. 

or pre-empted, or otherwise disposed of, other lands shall be 
selected by said company in lieu thereof, under the direction of the 
Secretary of the Interior, in alternate sections, and designated by 
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' ^ir, mber V 0t ni ° r ® than ten mUe s beyond the limits of said 

* * la * p Ctl< ?5 S j ? nC ^i not * n(dud i n g the reserved numbers: 

Provided further, That all mineral lands be, and the 

Zltlr h A~~’ excluded from the operations of this act and in lieu 
tural InnV 1 - e unoccupied and unappropriated agricul- 

and uhhfn 1 od f d - nui . llbei ; ed sections nearest to the line of said road 

And nrlvill111 1 ' 1 > »«ay be selected as above provided: 

this i l ! 1 ^ le 1 r> That the word ‘mineral/ when it occurs in 
this act, shall not l>e held to include iron or coal* * * * ” 

By section four of said act, it was thus provided: 

Paoifi^R ii U i fU n ther enact . ed > That whenever said Atlantic and 

of • nv nnJt?’ ad 9 0nl . p , any ., shnl i have twenty-five consecutive miles 
of anj portion of said railroad and telegraph line ready for the 

nrr ntem ' ),ated ’ the President of the United States shall ap- 
f r .,' n ee commissioners to examine the same, who shall be paid a 
reasonable compensation for their services by the company to be 

K r ?wcnt d b / thB Secre '. ary of the Interior; and if it shall ’appear 
that twenty-five consecutive miles of said road and telegraph line 

m % to T',t ted U X "° d ' substantial and workinaS man- 

shall SO rennrt° ,he It respe *‘i ts req, Y red by this act, the commissioners 

and no tent to i t' ° J’ Pre?ident of the United States, 

and patents of lands, as aforesaid, shall be issued to said eompanv 

onposiTeto • ad 8 i COm - Pany tlK ; r ' Rht and title t0 said bands situated 

And from time to f" ln ' U n Wlth ' a,d com P leted section of said road. 

to time, whenever twenty-five additional consecutive 

Xrosaid and vcrifi e Tt C ™. t I ucted ’ , completed and in readiness as 
United X?to d !i , by sa,d commissioners to the President of the 

i „ i/. tben patents shall be issued to said company convey¬ 

ing the additional sections of land as aforesaid, and so on as fast 

X r ^ m : eS ? f .f d T* k c0mplc * d > as XresaTd.” 
liy section six of said act, it was thus provided: 

o' , b ® 11 farther enacted. That the President of the United 
• fates shall cause the lands to be surveyed for forty miles in width 

on b° h .sides of the entire line of said road after the generol route 

oXaiXrtolriuXnd'thX Id ma ? be re f q , uired by ‘he construction 
nnt hL ltoh . ’ i the odd actions of land hereby granted shall 

not be liable to sale or entry, or pre-emption, before or after thev are 

surveyed, except by said company, as provided in this act- but the 

provisions of the act of September, eighteen hundred and fortv-one 

gran ing pre-emption rights, and the acts amendatory thereof and 

excepting those hereby granted to said company ” ' 1 

“LTh°v e r lg ll t u 0f Said ae !’ H was tb ”S provided: 

• b f 14 f urt ber enacted. That each and every grant right and 

mence the work on said road within two years from "the approval 
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of this act by the President, and shall complete not less than fifty 
miles per year after the second year, and shall construct, equip, 
furnish, and complete the main line of the whole road by the fourth 
day of July, anno Domini, eighteen hundred and seventy-eight.’’ 

By section eleven of said act, it was thus provided: 

“And be it further enacted, That said Atlantic and Pacific rail¬ 
road, or any part thereof, shall be a post route and military road, 
subject to the use of the United States for postal, military, naval and 
all other government service, and also subject to such regulations 
as Congress may impose restricting the charges for such government 
transportation.” 

By section twelve of said act, it was thus provided: 

“And be it further enacted, That the acceptance of the terms, con¬ 
ditions and impositions of this act by the said Atlantic and Pacific 
Railroad Company shall be signified in writing under the corporate 
seal of said company, duly executed pursuant to the direction ?f its 
board of directors first had and obtained, which acceptance shall be 
made within two years after the passage of this act, and not after¬ 
wards, and shall bo deposited in the office of the Secretary of the 
Interior.” 

By section eighteen of said act, it was thus provided: 

“And lie it further enacted, That the Southern Pacific railroad, 
a company incorporated under the laws of the State of California, 
is hereby authorized to connect with the said Atlantic and Pacific 
r/alroad, formed under this act, at such point, near the boundary 
line of the State of California, as they shall deem most suitable for 
a railroad line to San Francisco; and shall have a uniform gauge 
and rate of freight or fare with said road; and in consideration 
thereof, to aid in its construction, shall have similar grants of land, 
subject to all the conditions and limitations herein provided, 
5 and shall be required to construct its road on the like regula¬ 
tions, as to time and manner, with the Atlantic and Pacific 
railroad herein provided for.” 

4. That said Southern Pacific Railroad Company duly accepted 
the grant so made to it in said act, and duly filed in the Office of the 
Secretary of the Interior its written assent in that behalf; and, there¬ 
after, there was duly passed by the Senate and House of Represen¬ 
tatives of the I nited States in Congress assembled a certain joint 
resolution approved June 28, 1870, (10 Stat. 382), as follows: 

“That the Southern Pacific Railroad Company of California may 
construct its road and telegraph line, as near as may be on the route 
indicated by the map filed by said company in the Department of 
the Interior on the third day of January, eighteen hundred and 
sixtv-seven; and upon the construction of each section of said road 
in the manner and within the time provided bv law, and notice 
thereof being given by the company to the Secretary of the Interior, 
he shall direct an examination of each such section by commissioners 
to be appointed by the President, as provided in the act making a 
grant of land to said company, approved July twenty-seventh, 
eighteen hundred and sixtv-six, and upon the report of the commis¬ 
sioners to the Secretary of the Interior that such section of said rail- 
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road and telegraph line has been constructed as required by law, it 
shall be the duty of the said Secretary of the Interior to cause pat¬ 
ents to be issued to said company for the sections of land coterminous 
to each constructed section reported on as aforesaid, to the extent 
and amount granted to said company by the stud act of July twenty- 
seventh, eighteen hundred and sixty-six, expressly saving and reserv¬ 
ing all the rights of actual settlers, together with the other conditions 
and restrictions, provided for in the third section of said act.” 

;>. 1 hat said Southern Pacific Railroad Company duly constructed, 
completed and equipped a line of railroad in tlie manner and within 
P r ® scr ^^ e< ^ t % the certain granting act and joint resolution 
of Congress aforesaid; and the same was duly accepted by the Presi¬ 
dent of the United States, after sworn report by commissioners, as 
required by the certain granting act and joint resolution aforesaid; 

and each, every and all of the conditions, stipulations and 
b requirements of said land grant were and have been fully 
met, performed, and satisfied. 

fi. That the Southern Pacific Railroad Company, relator herein 
is the successor (by consolidation) of said Southern Pacific Railroad 
Company hereinabove named; and, by reason thereof, has become 
the legal successor in interest of all and singular the rights, titles 
properties and franchises of the corporation last named! including 
the certain land grant so made to the Southern Pacific Railroad 
Company, hereinabove mentioned. 

7. That, by the provisions of a certain other act of Congress 
approved March 3, 1887, (24 Stat., 556), the Secretary of the Inte¬ 
rior was ‘ authorized and directed to immediately adjust, in accord¬ 
ance with the decisions of the Supreme Court, each of the railroad 
land grants made by Congress to aid in the construction of railroad' 
and heretofore unadjusted”; and although the fact is that the certain 
railroad hereinabove mentioned, provided for in said granting act 
and joint resolution aforesaid, has been fully constructed, completed 
equipped, and operated for a great many years, with all of the inci¬ 
dental benefits to the United States as fixed and provided by said 
granting act, the land grant itself remains unadjusted 

s. That the granting act, of July 26, 1866, supra, and said joint 
resolution of June 28 1870. supra, constituted a contract between 
the lmted States and said firet-named Southern Pacific Railroad 
Company to the rights of which company the relator herein has 
succeeded, as aforesaid; and that the indemnity grant therein con- 
tamed was and is as much a part of said'statutory contract as 
7 the grant of primary or place lands therein and thereby made • 
and that the certain grant aforesaid conferred, and was in¬ 
tended to confer upon the railroad grantee the same complete and 
absolute title to lands embraced within the indemnity provisions of 
the grant as those granted within the primary or place limits with¬ 
out restriction, burden or easement of any kind, character or descrip¬ 
tion whatsoever; and accordingly, that where lands within the in¬ 
demnity limits of said grant were free from entry, adverse claim, or 
withdrawal at the time of the indemnity selection thereof bv the 
railroad grantee, and were not known to contain mineral of value 
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the said grantee became entitled to patent covering the lands so 
selected, “confirming to said company the right and title to said 
lands/’ and conveying the complete and absolute title thereto, with¬ 
out restriction, limitation or qualification of any kind or character 
whatsoever. 

9. That the relator herein heretofore tiled in the United States local 
land otlices at Independence and Los Angeles, California, respec¬ 
tively, certain lists of selections of indemnity lands, embracing, inter 
alia, tlie lands hereinafter mentioned, assigning good, sufficient and 
valid base therefor of tracts in equal area lost to said relator within 
the primary or place limits of the grant aforesaid, the same being 
duly specified and set forth in said several lists of selections; and 
which said selection lists were accompanied by the fees collectible 
by law; and that said relator otherwise met, in every requirement, 
the rules and regulations of the Department of the Interior in re¬ 
spect of making and filing railroad indemnity selection lists and 

said several selections were, thereafter, duly certified by the 
8 register and receiver of said local land offices, respectively, 
and transmitted to the General Land Office of the Depart¬ 
ment of the Interior for further action thereon. 

10. That certain of the lands embraced within the certain indem¬ 
nity selections aforesaid, aggregating 9,008.50 acres, were, there¬ 
after, duly clear-listed and approved bv the Department of the Inte¬ 
rior for patent to said relator, the same having been found to be 
lands to which it was properly entitled under the certain land grant 
aforesaid: and. thereupon, a certain patent was issued therefor, the 
same being numbered 101, and dated February 10, 1015, and con¬ 
taining lands aggregating 9,008.50 acres, as above. 

A true and correct copy of said patent is hereto attached, marked 
“Exhibit A,” and asked to be taken and considered as a part hereof. 

11. That, as will appear from the certain patent aforesaid, there 
was contained therein the following reservation: 


“And there is reserved from the lands hereby granted, a right of 
wav thereon for ditches or canals constructed bv the authoritv of the 
United States.” 

12. That, thereafter, the relator herein endeavored, but without 
avail, to secure the re-issuance of patent for the certain lands from 
which should be eliminated the certain reservation hereinabove 
quoted: and, to that end, offering and tendering the surrender of 
the certain patent No. Ifil as so originally issued, as above, and the 
re-issue thereof to relator in proper form, and without limitation, 
qualification, restriction, or resenation, as above: and, in that be¬ 
half, said relator caused formal communication to be sent to the 
respondent, dated July Ifi, 1915; a true and correct copy whereof 
is hereto attached, marked “Exhibit B,” and asked to be 
9 taken and considered as a part hereof. 

18. That the certain request last herein aforesaid was 
denied and refused by respondents; as will appear from letter in 
that behalf, dated November 3rd. 1915; a true and correct copy 
whereof is hereto attached, marked “Exhibit C,” and asked to be 
taken and considered as a part hereof. 
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14. 1 hat the title to each and all of the tracts embraced within 
the certain patent aforesaid remains as it was at the date of the issu¬ 
ance of the certain patent aforesaid, and that the latter has not been 
placed ol record in any ot the land districts or counties wherein 
said lands are situated; that no change in the title to said tracts has 
occurred since the issuance of said patent ; and that there is nothing 
outstanding which would or could in any way interfere with the 
surrender ot said patent to respondents and the re-issue thereof jn 
proper form, as herein aforesaid. 

Id. That the respondents had no lawful authority to insert in the 
patent aforesaid any other terms than those of conveyance of com¬ 
plete and absolute title, with recital showing a compliance with the 
law under which the grant of said lands was made and the condi¬ 
tions which it prescribed; and that there was and is no authority 
ol law to restrict, quality or burden said title by the reservation of 
an easement across said lands in favor of the United States, or other¬ 
wise however. 

10. That, notwithstanding the plain and unambiguous terms of the 
granting act aforesaid, whereby complete and absolute title was 
granted as to lands within both place and indemnity limits, and 
notwithstanding the express mandate therein contained that 

10 patents oi lands shall issue, “confirming to said company tlie 

right and title to said lands situated opposite to and coter¬ 
minous with” completed sections of said road; as well the further 
express mandate contained in said joint resolution, of June 28, 1870, 
supra, that ‘‘it shall be the duty of the said Secretary of the Interior 
to cause patents to be issued to said company for the sections of land 
coterminous to each constructed section reported on * * * to 

the extent and amount granted to said company by the said act of 
July twenty-seventh, eighteen hundred and sixty-six”; as well, also, 
the fact that, by full construction of the railroad provided for by the 

<i( t and joint resolution aforesaid, and otherwise fully com- 
pl}ing with the terms, conditions, requirements, and exactions 
thereof, the full, complete and absolute right and title to the certain 
lands aforesaid has been fully earned; as well, also, the further fact 
that the United States has received valuable consideration therefor- 
nevertheless, the respondents herein have hitherto refused, and still 
do refuse, to issue to the relator herein any patent, and including 
specifically the certain patent No. 161, supra, for lands within the 
indemnity grant aforesaid that does not contain a reservation of ease¬ 
ment for ditches or canals constructed by the authority of the United 
states. 

17. 1 hat, unless such unauthorized action on the part of respond¬ 
ents be corrected by the mandate of this Court, the titles of relator 
to lands falling witlnn the limits of its indemnity grant, as aforesaid 
as evidenced by patent or patents issued therefor, including the ce-- 
tain patent No. 161, supra, will be, and ever thereafter remain sub¬ 
ject to the apparent cloud created and effected by the inse>-- 

11 tion therein of said unauthorized reservation of easement- 
thereby seriously impairing the value to relator of the land 

grant so conferred and intended to be conferred by the certain land 
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grant aforesaid; as well, also, seriously affecting and impairing the 
saleability of such lands burdened with an apparent perpetual ease¬ 
ment, as aforesaid. 

18. That if the certain unauthorized reservation of apparent ease¬ 
ment in favor of the United States be permitted to be imposed upon 
the title of said relator to the certain indemnity lands aforesaid, it 
will operate to deprive said relator of the absolute and full enjoy¬ 
ment of tile title to said lands so heretofore granted by Congress, as 
aforesaid, and for which the United States has received valuable 
consideration; will be in violation of the statutory contract accom¬ 
plished and effected by the granting act of July *27, 18(5(5, and by 
the joint resolution of June 28, 1870, aforesaid; will limit, and to 
the extent of the tracts described, and any and all others similarly 
situated, will defeat to the extent aforesaid the will of Congress as 
expressed in said grant, and this too after the said grantee has per¬ 
formed in full the several conditions in consideration whereof the 
grant was made: and will further result in the unlawful taking of 
the private property of the relator for public use without its consent 
and without compensation, all to it"* irreparable loss, damage and in¬ 
jury ; and that relator is without adequate remedy at law, or other¬ 
wise however, save only as prayed herein. 

\\ here fore, the premises considered, vour petitioner prays: 

1. That a writ of mandamus may be issued and directed 
12 to the respondents. Franklin K. Lane, Secretary of the Inte¬ 
rior. and Clay Tallman. Commissioner of the General Land 
Office, commanding them to deliver, or cause to be delivered, to 
your petitioner, upon the surrender of the certain Patent No. 161. 
described in paragraph ten of this petition, a patent to the lands 
described therein: and which patent shall he one of conveyance of 
the complete and absolute title to said lands, and omitting therefrom 
the certain reservation in the foregoing petition mentioned, or anv 
reservation whatever in any way restricting, qualifying or limiting 
the complete and absolute title to said lands as conferred and in¬ 
tended to be conferred by the certain land grant aforesaid. 

2. For such other and further right or rights, relief or order 
as to the Court may seem proper and the nature of petitioner’s case 
may require. 

To which end. petitioner prays that a rule mav issue requiring 
the respondents herein, Franklin K. Lane, Secretary of the Interior, 
and Clay Tallman, Commissioner of the General Land Office, to 
show cause, if any they have, why the writ of mandamus should 
not issue herein as prayed. 


[seal.] 


Attest: 

G. L. KING, 

Secretary. 

A. A. HOEHLING, Jr., 

Attorney for Petitioner. 

G. L. K. 


SOUTHERN PACIFIC RAIL¬ 
ROAD COMPANY, 

By W. R. SCOTT, 

Second Vice-President. 
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13 State of California, 

City and County of San Francisco, ss: 

r;tv e l°n^ r e ' * Rya . , v n Not "7 in and for the State, 

Uty and County aforesaid, personally appeared W. R. Scott, who, 

V; " g p by v, K> duly sworn, on oath, says, that he is the Second 
\ ice I resident of the Southern Pacific Railroad Company, the re- 
lator corporation named m the foregoing petition; that he has read 
tho foregoing petition by him subscribed as such Vice President and 
knows the contents thereof; that the statements of fact therein made 

Hon' P .°nl F i C: r°?“i k r,' Vedpe a , le true ’ and those made upon informa- 
, i’ on and belief, he believes to be true. 

W. R. SCOTT. 

A and swom to l,eforc me this 31st day of December, 

f SEAL, l E. B. RYAN, 

Notary Public. 

“Exhibit A.” 

Patent No. 161. 

Southern Pacific Railroad Company. 

Main Line Indemnity . 

Independence and Los Angeles Land Districts, California. 

Th come"G e ?eetbg7 ° f America to 0,1 to whom ‘hese presents shall 

14 l 7n he , Act of 9° ngress approved July 27, 1806 

and the Joint Resolution of June 28, 1870 “to aid in the 

construction of a Railroad and Telegraph ’ Line fmm Z 

States of Missouri and Arkansas to the Pacific Coast,” and to secure 

to the Government the use of the same for Postal, Military' and other 

r 10nty R1Ven *° . the Southern Pacific Railroad Com¬ 
pany ot California, a corporation existing under the laws of said 
State to construct a Railroad and Telegraph line, under c^rt,in com 
ditions and stipulations expressed in said Act, from the City of San 
Francisco to a point of connection with the Atlantic and Pacific 
Railroad near the boundary line of said State and provision is mid- 
for granting to the said Company every alternate action of public 
land, not mineral, designated by odd numbers, to the amount of ten 
alternate sections per mile on each side of said railroad, on the line 
thereof, and within the limits of twenty miles on each side of said 
road no sold, reserved, granted or otherwise appropriated bv the 

f *«tes, and free from pre-emption or other claims or rights at 
the time the line of said road is definitely fixed; and 

'' 2—3010 ' 8 fUIiher provided in said Act “That the word 
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‘mineral’ when it occurs in this act shall not be held to include iron 
or coal’’; and 

Whereas, it is further provided by said Act that ‘‘whenever prior 
to said time any of said sections or parts of sections shall have been 
granted, sold, reserved, occupied by homestead settlers or pre¬ 
empted or otherwise disposed of, other lands shall be selected by said 
Company in lieu thereof, under the direction of the Secretary of 
the Interior, in alternate sections and designated by odd numbers, 
not more than ten miles beyond the limits of said alternate 


15 sections and not included in the reserved numbers’ 7 ; and 

Whereas, it has been shown bv evidence tiled in the De- 
partment of the Interior that the entire line of the Southern Pacific 
(main line) Railroad and Telegraph from San Jose to The Needles 
on the.Colorado River, except that portion between 'Pres Pinos and 
Alcalde, which was declared forfeited by the Act of September 2't, 
lStK), has been constructed and fully completed and equipped in the 
manner prescribed by said Act of July 27, 1K(>(>, and accepted: and 

Whereas, it is shown by certain pa pel's filed in the office of the 
Commissioner of the General Land Office by the duly authorized 
Attorney of the Southern Pacific Railroad Company, with his letter 
of April 30, 1002. that said Southern Pacific Railroad Company is 
the successor by consolidation of the Southern Pacific Railroad Com¬ 
pany of California; and 

Whereas, the following tracts have l>een selected under the Acts 
aforesaid by the duly authorized land agent of the said Southern 
Pacific Railroad Company of California, or its successor, as shown 
by his original list approved by the local officers, and now on fib 


in the General Land Office: and 

\\ hereas, the said tracts of land lie coterminous to the con¬ 
structed line of said road and within thirty miles thereof, and are 
particularly described as follows, to-wit: 


California. 

Mount Diablo Meridian. 

Township thirty-one south of Range thirty-eight east. 

The north half of Section five, containing three hundred 
It) twenty-eight and thirty-eight-hundredths acres* 

San Bernardino Meridian. 

Township five north of Range nine west. 

The northwest quarter of the northwest quarter, the south half 
of the northwest quarter, the northeast quarter and the south half of 
Section one, containing six hundred thirty-four acres; the northeast 
quarter, the north half of the northwest quarter and the southeast 
quarter of the northwest quarter of Section three, containing three 
hundred thirty-one and thirty-six hundredths acres; the south half 
of the north half of Section five, containing one hundred sixty acres: 
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Section seven, containing six hundred eighteen and sixty-two- 
hundredths acres; Section thirteen, containing six hundred forty 
acres, and Section fifteen, containing six hundred forty acres; 

Township six nortli of Range ten west. 

I he nortli half of Section twenty-one, containing three hundred 
twenty acres; and Section twenty-seven, containing six hundred 
forty acres; 

Township six north of Range eleven west. 

Section five, containing six hundred forty-one and eightv-two 
hundredths acres; Section seven, containing six hundred forty-four 
and thirty-eight hundredths acres; and the east half of Section 
twenty-nine, containing three hundred twenty acres; 

Township six north of Range twelve west. 

Section seven, containing six hundred forty acres; the east half of 
oection nineteen, containing three hundred twenty acres; the north- 
east quarter of Section twenty-three, containing one hundred 
i sixty acres; and the north half of Section twenty-nine, con¬ 
taining three hundred twenty acres; 

Township seven north of Range twelve west. 

The northeast quarter of Section nineteen, containing one hun¬ 
dred sixty acres; Section twenty-nine, containing six hundred forty 
acres: and Section thirty-three, containing six hundred forty acres’- 

I ownship six north of Range thirteen west; 

The north half of Section five, containing three hundred twenty 
acres^ 

Township se\en north of Range thirteen w r est. 

Hie northeast quarter of the northwest quarter of the northeast 
quarter of Section twenty-three, containing ten acres; and the north¬ 
east quarter and the south half of Section twenty-five, containing 
four hundred eighty acres; and containing, in the aggregate, nine 
thousand six hundred eight and fifty-six-hundredths acres; 

. ;P°" ve ’ That the T nited States of America, in considera- 

hon of the premises and pursuant to said Acts of Congress, has 
gi\en and granted, and by these presents does give and grant unto 
Z I * Pn«fio Railroad Company, successor in* nSe* to 
the Southern Pacific Railroad Company of California, and to its 
successor^ and assigns, the tracts of land selected as aforesaid and 
described m the foregoing: to have and to hold the said tracts, with 

nntnr!f h y> privileges, immunities and appurtenances, of whatsoever 
nature, thereunto belonging, unto the said Southern Pacific Railroad 
Company, successor as aforesaid, and to its successors and assigns 
forever And there is reserved from the lands hereby granted a 
nght of way thereon for ditches or canals constructed by the author- 
itv of the United States. 

18 ♦Jn’WS?? W ] le A re0f ’. r ’ Wn °drow Wilson, President of 
the I nited States of America, have caused these letters to ho 
madePatent, and the Seal of the General Land Office to be hereunto 

Given under my hand, at the City of Washington the tenth dav 
of February in the year of our Lord one thousand nine hundred 
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and fifteen and of the Independence of the United States the one 
hundred and thirty-ninth. 

Bv the President: 

WOODROW WILSON, 

Bv M. P. LE ROY, Secretary. 
[seal.] ‘ JOHN O'CONNELL, 

Acting Recorder of the General Land Office. 

Recorded: Patent Number 457,322. 

“Exhibit B.” 

Southern Pacific R. R. Co. Main Line Indemnity Patent No. 161. 

Request for Elimination from Latent of Reservation for Right of 

Way for Canals and Ditches, etc. 


July 16, 1015. 

The Honorable the Secretary of the Interior. 

Sut: On behalf of the Southern Pacific Railroad Company, I 
have the honor to invite your attention to patent No. 161, dated 
February 10, 1015, issued to the Southern Pacific Railroad Com¬ 
pany, covering main line indemnity lands situated within 
10 the Independence and Los Angeles land districts, California. 

The patent as so issued, as above, contains the following 
concluding clause: 

“And there is reserved from the lands hereby granted a right of 
way thereon for ditches or canals constructed by the authority of the 
United States.” 

The above reservation was presumably inserted under the author¬ 
ity of the Sundry Civil Appropriation Act, of August 30, 1890, 
(26 Stat. 301. c. 837), and Departmental instructions issued there¬ 
under, April 19, 1012, (42 L. D. 396), in these words: 

“Provided. That in all patents for lands hereafter taken up under 
any of the land laws of the United States or on entries or claims 
validated by this act west of the one hundredth meridian, it shall 
be expressed that there is reserved from the lands in said patent 
descrilx'd, a right of way thereon for ditches or canals constructed 
by the authority of the United States.” 

An examination of the act just referred to will disclose that the 
same had no relation to railroad indemnity selections, but had ref¬ 
erence solely to private entries under general law. The proviso of 
the act ,supra, should not he construed apart from its context but 
should be interpreted in the light of the terms of the act which the 
proviso itself purports to limit; the terms of the act being thus: 

“No person who shall after the passage of this act, enter upon 
any of the public lands with a view to occupation, entry or settle¬ 
ment under any of the land laws shall be permitted to acquire title 
to more than three hundred and twenty acres in the aggregate, 
under all of said laws, but this limitation shall not operate to cur¬ 
tail the right of any person who has heretofore made entry or settle- 
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inent on the public lands or whose occupation, entry or settlement 
is validated by this act.” 

It would seem to necessarily follow that the proviso could not be 
broader, nor was it intended to be broader, in its scope, than 

20 the terms of the act which it purports to qualify and limit. 

Again, the indemnity proviso of the grant to the railroad 
company was intended to supply deficiencies in place; and it was 
undoubtedly the intent of Congress that lands granted and conveyed 
to the company pursuant to the indemnity provisions should be held 
by the same absolute title as lands taken under the primary grant. 
Therefore, where such lands are free from entry or withdrawal at 
the time the indemnity selection is made, and, as here when the 
patent issues, the contention would seem to be unanswerable, that 
there is no authority to limit or qualify the title to lands so conveyed 
to the company. 

\\ hile, for the reasons above stated, there seems to be an absence 
of authority to insert such reservation in the above patents, never¬ 
theless, its presence therein has the effect of creating an apparent 
cloud upon the title. 

In view of the fact that said patent 101, in the form issued, is 
not the full and absolute evidence of title contemplated by the 
granting act, but is a title which at least purports to be burdened 
with an easement, it is respectfully requested that you will cause the 
necessary instructions to be issued for the re-issuing of said patent 
101, eliminating therefrom the certain reservation hereinabove 
quoted; and, to that end, I hereby offer and tender the surrender 
of said patent No. 101, as so originally issued, as above, the same 
not having been recorded among the land records of any of the 
districts wherein the lands embraced therein are situated. 

I have the further honor to request your early consideration and 
action upon this requast, in view of the" fact that other in- 

21 demnity patents will, from time to time, issue to said rail¬ 
road company, and the Commissioner, in view of the certain 

Departmental instructions aforesaid, has denied mv request for the 
issuance of such indemnity patents both past and future, except oniv 
in the form that includes a reservation of the kind above mentioned. 
Respectfully, A. A. HOEHLING, Jr., 

Attorney for said Company. 

“Exhibit C.” 

Department of the Interior, 

D-39392. 

Department of the Interior, 

Washington, Nov. 3, 1915. 

Mr. A. A. Hoehling, Jr., Attorney for the S. P. R. R. Co., 1416 

F Street N. W., Washington, D. C. 

Dear Mr. Hoehling: Your petition of July 16, 1915, asking the 
Department to discontinue the insertion in patents issued to the 




14 


THE UNITED STATES OF AMERICA EX REL., ETC., VS. 


Southern Pacific Railroad Company for indemnity selections of the 
reservation prescribed in the act of August 30, 1800 (26 Stat., 391), 
departmental instructions (42 L. D., 396), has been given careful 
consideration, but the Department does not feel warranted in modi¬ 
fying or departing from the existing and established practice. 
22 Your petition is therefore denied. 

Very truly yours, 

ANDRIEUS A. JONES, 

First Assistant Secretary. 

Rule to Show Cause. 


Issued January 10, 1916. 

******* 

Upon consideration of the petition filed in the above-entitled cause, 
it is, by the Court, this 10th day of January, 1916, ordered: 

That the Respondents, Franklin K. Lane, Secretary of the Inte¬ 
rior, and Clay Tall man, Commissioner of the General Land Office, 
he. and they hereby are, required to show cause, if any they have, 
on or before the 28th day of January, 1916, at 10:00 o'clock A. M., 
why the writ of mandamus should not issue as in said petition 
prayed; provided, that a copy of the said petition and of this order 
he served upon said respondents on or before the 14th day of 
January, 1916. 

ASHLEY M. GOULD, Justice. 

Order Certifying Cause to Equity Court No. 2. 


Filed January 26, 1916. 

t/ 

* * * 


l pon mutual consent and arrangement, as authorized by Section 
07 of the Code, and upon consent of counsel herein; it is, by 
23 the Court, this 26th day of January, 1916, ordered: 

That this cause he, and the same hereby is, certified for 
hearing and trial to the Associate Justice of this Court presiding 
over the special term in equity court division No. 2. 

ASHLEY M. GOULD, Justice. 

We consent: 

A. A. HOEHLING, Jr., 

Attorney for Petitioner. 

C. EDWARD WRIGHT, 

Attorney for Respondents. 


Return to the Rule to Show Cause. 


Filed January 28, 1916. 

******* 

Come now the respondents and by way of return to the rule to 
show cause issued on the petition of relator in the above-entitled 
action, say: 





F. K. 


LANE, secretary of the interior, et al. 


If 


lliat while denying the relator's conclusions from the facts stated 
in the petition, they admit the averments of facts therein, save as in 
paragraph o and paragraph 7 contained; and as to the averments in 
said paragraphs, they deny that relator constructed, completed and 
equipped a line of railroad in the manner and within the time pre- 
scn >ed b\ the granting act and the joint resolution therein referred 
to, and, on the contrary, state the fact to be that less than half of 
said railroad was constructed, completed and equipped within the* 
time required by said granting act and joint resolution, and 
2d that as late as September, 1890, only about 85% of said rail- 
road had been constructed, completed and equipped as re¬ 
quired by the terms of its granting act and the joint resolution 
aforesaid. 1 hey further aver that a part of said railroad, to wit, 

between Ires linos and Alcalde, has never been constructed and 
completed. 

Further answering, they aver that they have duly executed, re¬ 
coined, and delivered to relator a patent conveying the legal title 
of the tinted States to such lands (of the character and in the status 
as relator is entitled to take in indemnity) as were listed by the 
relator in its indemnity selection lists referred to in paragraphs 9 
and 1 of the petition, and that said patent, identified in relator's 
petition as No. 161, is in such form and terms, and in such form 
and terms only, as respondents, acting under the authority of acts 

ol Congress, are authorized to execute, record and deliver to the 
relator. 

\ V ir ^ ,er aver all the lands conveyed bv said patent No 
lbl are situate west of the one-hundredth meridian of longitude." 

V\ herefore, having made complete answer to the rule, they pray 
that the same may be discharged, that the petition herein filed maV 
be dismissed with their reasonable costs, and that tliev mav he per¬ 
mitted to go hence without day. " * 1 

FRANKLIN K. LANE, 
Secretary of the Interior. 
CLAY TALLMAN, 

Commissioner of the General Land Office. 

PRESTON C. WEST, 

Solicitor for the Department 

of the Interior. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

2° Franklin K. Lane, Secretary of the Interior, on oath 

depose and sa\ that I have read over the foregoing answ r er by 
me subscribed and know the contents thereof; that the matters and 

things therein set forth I am informed are true and I believe them 
to be true. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

Subscribed and sw^orn to this 27" day of January, 1916. 

Before me: 

[ SEAL *] W. BERTRAND ACKER, 

Notary Public in and for D. C. 


16 


THE UNITED STATES OF AMERICA EX REL., ETC., VS. 


Demurrer. 

Filed February 23, 1916. 

******* 

Conies now the relator and says that the return and answer of the 
respondents in the above-entitled cause is bad in substance. 

A. A. IIOEIILING, Jr., 

Attorney for Relator. 

Note.—A mong the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. That no authority of law is therein set forth warranting or 
justifying the insertion of an easement reservation in the 
26 certain land patent in the petition herein described. 

2. That it appears therefrom that relator, by virtue of its 
land grant, is entitled to a patent conveying an absolute and unen¬ 
cumbered fee simple title to the lands embraced in said patent: and 
that the insertion therein of an easement reservation in favor of the 
United States was and-is without authority of law, and is violative 
of the terms of said land grant under which said patent purports to 
have been issued. 

3. That no good or legally sullicient reason is set forth therein 
why patent should not issue to relator, eliminating therefrom the 
certain easement reservation aforesaid: nor why a peremptory writ 
of mandamus should not issue requiring the respondents to cause 
patent to be issued and delivered to relator, as in the petition herein 
prayed. 

A. A. IIOEHLING, Jr., 

Attorney for Relator. 


Opinion. 

Filed July 24, 1916. 

******* 

A mandamus is sought in this proceeding to compel the Secretary 
of the Interior to re-issue to relator a certain land patent, eliminat¬ 
ing an easement reservation contained in the original patent, 
reading: 

‘‘And there is reserved from the lands hereby granted, a right of 
way thereon for ditches or canals constructed by the authority of the 
United States.” 

27 The respondents contend that the easement reservation is 

provided for in Act of Congress of August 30, 1890 (26 
Stat. L. 391), as follows: 

“Provided. That in all patents for lands hereafter taken up under 
any of the land laws of the United States or on entries or claims 
validated by this act west of the one hundredth meridian, it shall be 
expressed that there is reserved from the lands in said patent de- 
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scribed, a right of way thereon for ditches or canals constructed bv 
the authority of the United States.” n ciea y 

sIioiIm h i I a r >P ’-* 0 ^ the °, ther hand ’ . contends that thi s provision of law 
Jiould l)e limited in its construction so as not to apply to the land 

concerned in this proceeding, being indemnity land provided for 

L l 90) ’ Joint Resolution of 
* , , 2c \ 18 ' 0 / 16 ® tat - L. 382), for which the relator (in the event 

SecStarv lands) m } gH ’ “ under tlle direction of the 

secretary, make selections in alternate odd numbered sections 

within a certain distance. There is no doubt about the partcular 
lhe d Act oH\!n!u'r"o g S 0 '“^ k «« w p ’' (« selected) subsequent to 

“ d *. . ... 

SKSwwS h Z "*™>»“°< “»"'«»•! a™ 

. ' lLU oiaies * oee Wisconsin R Co iqq tt o 

9 In < Ce 8 ntra l l d p tt ? fi er R aeU o r VS ‘ IIoyt > 219 U - S. 380, 388 " ' ‘ ‘ 

, • i i ldra f acihc Ry. Co. vs. Lane Eouitv No qq a 

decided, the Court referred to and >,.* ' , • 8 ’ thls day 

Supreme Court as follows q " 0ted froln declslons of ‘he 

28 Counfv Su" S '“# W ! sconsin R - R - Co. vs. Price 

general: ' ’ ’ refernn 8 to ®P®ions of attorneys 

made; and they are not' conside^l* .Kl ff’*! ar ° 

apj,roved, as provided by statute, by the Se. itaar f i ,/i f ® b 1 en 
‘‘In Sjoh vs. Dreschel, 199 U.S/W, ^tV the Oairt Jd 

of J,d7 m 2 i e 8b4 m th rOU f C r S in this C0lIrt ’ reli *‘i»R to the above act 
ot July 2, 1864, the following propositions are to be ded^d* 

favor^ <, the < railro^ t compaiiy V unti4 2fcll£- Iimite 'V", attach . in 

the approval of the Secretary of the Interior; ’° n& mi ' de by U wlth 
J hat up to the time such approval is m’vpn ior»n * x u• • 

mty limits, although embraced by the comnanvt f 11 ", lnden, ‘ 
are subject to lie disposed of by the United Sill /-.',,,-1 i ®f* ectK)ns > 
and occupied under the pre-emntinn j' i "" o be settled upon 
United States’; * * * P pt '° n and homes ‘ead laws of the 

21 ^ ri ;5 is la “f?»f "as quoted with approval in Osborn vs. Froyseth 
142, T4^ the Courf says? ^ ° r <* 0n Short ^ 22® 

conflicting claim!*to indemnity^larX ^de" 18 "^ ''T? applied in 
In such cases the patent, w^enLu^ is hefd ta ^ Krants ' 

the filing of the railroad company’s list of at ? t< ?. the date o{ 

lands lost, thereby defeat ng adveii rthf “ lle ” of Place 

»' •"«»' 

3—3010a 
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applied to lists of selections made by States to which a grant has been 
made subject to location. In both classes of cases, it has been many 
times ruled that while no vested right against the United States is 
acquired until the actual approval of the list of selections, the com¬ 
pany does acquire a right to be preferred over such an intervenor. 
In other words, the patent, when issued, relates back to the initiatory 
right, and cuts off all claimants whose rights were initiated later. 
The question was fully reasoned out and the cases reviewed in Weyer¬ 
haeuser vs. lloyt, 219 U. S. 380, and we can add nothing to the con- 
clusiveness of that case.’ ” 

On these authorities the demurrer to the return to the petition is 
overruled. Serve copy of proposed decree with two days’ notice of 
settlement. 

By the Court: 

WALTER I. McCOY, Justice. 

29 Order Discharging Rule and Dismissing Petition. 

Filed July 26, 1916. 

******* 


This cause came on to l>e heard upon relator’s petition, the rule to 
show cause issued thereon, the answer and return of respondents to 
said petition and rule, and upon relator’s demurrer to said answer and 
return, and was argued by counsel; whereupon, on consideration 
thereof, the court having been fully advised in the premises, it is, this 
20th dav of July, 1910, 

4 / %J * / 

Ordered, That the demurrer herein filed be, and the same is, over¬ 
ruled. And relator, having in open court elected to stand on said 
demurrer, it is further 

Adjudged and Ordered, That the rule to show cause herein issued 
be, and the same hereby is, discharged, and that the petition herein 
tiled be, and the same hereby is, dismissed, with costs to the respond¬ 
ents to be taxed by the clerk. 

By the Court: 

WALTER I. McCOY, Justice. 


From the foregoing, the relator on the day aforesaid in open court 
prays an appeal to the Court of Appeals, and the same is hereby 
allowed; and the penalty of the appeal bond for costs is hereby fixed 
at $100 or a deposit of $50 in lieu thereof. 

By the Court: 


WALTER I. McCOY, Justice. 
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30 Memorandum. 

July 26, 1916.—Bond on appeal for $100. approved and filed. 

Assignments of Error. 

Filed July 26, 1916. 


1 he appellant, The l nited States of America ex rel. Southern 
Pacific Railroad Company, a corporation, hereby designates the fol¬ 
lowing assignments of error in the certain final judgment of the 
Court, entered in the above-entitled cause, July 26, 1916, in favor of 
respondents: 

1. In holding that there is any provision of law authorizing or war¬ 
ranting the insertion in the land patent described in the petition 
herein for mandamus of the certain attempted easement reservation 
in favor of the United States. 

2. In holding that the provisions of the certain Act of Congress, 
approved August 30, 1890, (26 Shit. 391), either have, or were in¬ 
tended to have, any application whatever to the railroad indemnity 
lands granted by Congress and involved in this proceeding. 

3. In failing to hold that the provisions of said act, of August 30, 
1890, supra, had and have relation only to private entries made upon’ 
the public lands of the United States under the general land laws: 
and had and have no application whatever to railroad indemnity 

lands granted to make up losses sustained from the grant or 
31 lands within primary or place limits. 

4. In overruling relators demurrer to the return and an¬ 
swer of respondents; and in entering final judgment herein in favor 
of respondents. 

5. In failing and refusing to grant the writ of mandamus prayed 
for herein. 

6. Other errors appearing upon the face of the record. 

A. A. HOEHLING, Jr., 

Attorney for Appellant. 

Service of copy of the above Assignments of Error acknowledged 
this 26 day of July, A. D. 1916. 

C. EDWARD WRIGHT, 
Attorney for Respondents. 

Designation of Record on Appeal. 


Filed July 26, 1916. 

****** * 

To John R. Young, Esq., Clerk Supreme Court, D. C. 

Dear Sir: On behalf of the above-named plaintiff and appellant, 
I request that you will cause to be prepared the transcript of record 
on appeal in the above-entitled cause; and I hereby designate the 
following to be included in said transcript: 
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1. Petition for mandamus, and all exhibits attached thereto, the 
same being marked Exhibits A, B and C. 

32 2. Rule to show cause. 

3. Order certifying cause to the Associate Justice presiding 
over equity court division No. 2. 

4. Return and answer of respondents to rule to show cause. 

5. Demurrer of relator to the return and answer of respondents. 

0. Opinion of Court. 

7. Order and judgment discharging rule to show cause, and dis¬ 
missing the petition for mandamus, including endorsement thereon 
of appeal in open court and order fixing amount of appeal bond for 
costs. 

8. Assignments of error. 

9. Memorandum of approval and filing of bond for costs on 
appeal. 

10. This designation. 

A. A. HOEHLING, Jr., 
Attorney for said Appellant. 


Service of copy 
of July, 1916. 


of above designation acknowledged, this 26th day 


C. 


EDWARD WRIGHT, 
Attorney for Respondents. 


33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58737 at Law, wherein The 
. United States of America, ex relatione Southern Pacific Railroad 
Company, a corporation, is Petitioner and Franklin K. Lane, Secre¬ 
tary of the Interior, et al. are Respondents, as the same remains upon 
the files and of record in said Court. 

In Testimony Wliereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3010. The United States of America ex relatione Southern Pacific 
Railroad Co., &c., appellant, vs. Franklin K. Lane, Secretary of the 
Interior, et al. Court of Appeals, District of Columbia. Filed 
Sep. 1, 1916. Henry W. Hodges, clerk. 
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cause issued herein set forth no legally sufficient de¬ 
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STATEMENT OF THE CASE. 

By an act of Congress approved July 27, 1866 (14 Stat., 
292), hereinafter more particularly referred to, a grant of 
lands was made to aid in the construction of a railroad and 
telegraph line from the States of Missouri and Arkansas to 
the Pacific Coast. The land-grant comprises two classes of 
limits, one ol primary or place lands, and the other of 
lh 


N 

> 

V* 


S 





indemnity land?, to supply lo**<s sustained within said pri~ 
mary or place limits resulting from some prior right or law¬ 
ful claim thereto. Otherwise, however, the grant, so far as 
character, quality, and title are concerned, is exactly the 
same as to both primary and indemnity lands. The grant 
so made was one in fee, without exception, reservation, quali¬ 
fication. burden, or easement of any kind or character what¬ 
soever. 

The exact question involved in this case may be stated in 
few and simple words, and it is as follows: 

The land-grant aforesaid has been in process of admin¬ 
istration for now over half a century, although the same has 
not as yet l>een completely adjusted and patented. Land 
patents have been issued to said company, from time to time 
during the years, for both classes of lands, primary and 
indemnity, and. covering a period of some forty-six years, 
the conveyance thereof has always been an absolute fee, un¬ 
restricted and unfettered by easement reservation, attempted 
or otherwise. 

Under date February 10, 1915, the Department of the 
Interior issued to appellant company patent No. 161, em¬ 
bracing some 9,(508.56 acres of lands within the indemnity 
limits, and in that patent there was inserted the following 
attempted reservation of easement: 

“And there is reserved from the lands hereby 
granted, a right of way thereon for ditches or canals 
constructed bv the authority of the United States” 

(R., 11). 

The railroad company, having endeavored in the Depart¬ 
ment. but without avail, to secure the issuance of patent con¬ 
veying to it the full measure of title, absolute and unfet¬ 
tered, as contemplated and required by the granting act 
aforesaid, filed the present proceeding in mandamus. 

The respondents, by way of defense, insist that the inser¬ 
tion of such attempted reservation is both proper and re- 





quired because of a certain other act of Congress approved 
August 30, 1890 (26 Stat., 391), enacted some twenty-four 
years after the land-grant, aforesaid, although said later 
legislation had and has no relation whatever to said prior 
grant, as will be shown below. 

It is not without significance that, notwithstanding said 
act of 1890, the Department thereafter continued its admin¬ 
istration of this and all other similar railroad land-grants, 
and issued patents for indemnity lands as theretofore, and 
it was not until April 19, 1912, over twenty-one years after 
the passage of said act of 1800, that the Department reversed 
its long-continued interpretation and practical construction 
of said act, and began the insertion in patents for indemnity 
lands of the objectionable clause of which complaint is here 
made. 

The court below sustained the contention of respondents 
and entered judgment dismissing the petition, and from that 
judgment this appeal is taken (R., 18). 

The only question here involved is whether the patent in 
question conveys to appellant company title of the kind, 
character, and quality to which it is entitled under the cer¬ 
tain land-grant above mentioned. 

The questions involved herein are thus summarized in 
the 

Assignments of Error. 

1. In holding that there is any provision of law 
authorizing or warranting the insertion in (he land 
patent described in the petition herein for mandamus 
of the certain attempted easement reservation in favdr 
of the United States. 

2. In holding that the provisions of the certain 
act of Congress, approved August 30, 1890 (26 
Stat., 391), either have, or were intended to have, 
any application whatever to the railroad indemnity 
lands granted by Congress and involved in this pro¬ 
ceeding. 
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3. In failing to hold that the provisions of said 
act, of August 30. 1800. supra, had, and have, rela¬ 
tion only to private entries made upon the public 
lands of the United States under the general land 
laws; and had and have no application whatever to 
railroad indemnity lands granted to make up losses 
sustained from the grant of lands within primary 
or place limits. 

4. In overruling relator’s demurrer to the return 
and answer of respondents; and in entering final 
judgment herein in favor of respondents. 

5. In failing and refusing to grant the writ of 
mandamus prayed for herein. 

0. Other errors appearing upon the face of the 

record (R., 19). 

Before considering the legal questions involved it will be 
useful to analyze briefly the land-grant under which this 
case arises. 


THE LAND-GRANT. 

Congress, by act approved July 27, I860 (14 Stat., 292), 
entitled “An act granting lands to aid in the construction 
of a railroad and telegraph line from the States of Missouri 
and Arkansas to the Pacific Coast,” authorized the Southern 
Pacific Railroad Company of California to construct a rail¬ 
road and telegraph line, upon and under certain conditions 
and stipulations expressed in the act, to connect \sith the 
Atlantic & Pacific Railroad Company at such point, near the 
boundary line of the State of California as the companies 
named should deem most suitable for a railroad line to San 
Francisco, and the act contained a grant of lands to certain 
railroad corporations named, including specifically said 
Southern Pacific Railroad Company, of— 

“every alternate section of public land, not mineral, 
designated by odd numbers, to the amount of twenty 
alternate sections per mile, on each side of said rail¬ 
road line, as said company may adopt, through the 
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Territories of the l nited States, and ten alternate 
sections of land per mile on each side of said railroad 
whenever it passes through any State” (Sec. 3). 

1 his is the grant of what is known as primary or place 
lands. 

The grant then thus provided: 

‘‘and whenever, * * * any of said sections or 

parts of sections shall have been granted, sold, re¬ 
served, occupied by homestead settlers, or preempted, 
or otherwise disposed of, other lands shall be se¬ 
lected by said company in lieu thereof, under the 
direction of the Secretary of the Interior, in alter¬ 
nate sections, and designated by odd numbers, not 
more than ten miles beyond the limits of said alter¬ 
nate sections, and not including the reserved num¬ 
bers * * * Provided further , That all mineral 

lands be, and the same are hereby, excluded from 
the operations ot this act, and in lieu thereof a like 
quantity of unoccupied and unappropriated agri¬ 
cultural lands in odd numbered sections nearest to 
the line of said road and within twenty miles thereof, 
^ ^ 1 ec t ^^1 as above provided: And Provided 

further, That the word ‘mineral,’ when it occurs in 
this act shall not be held to include iron or coal” 
(Sec. 3). 

This is what is known as the indemnity grant. 

Section 4 of the act provided that, whenever twenty-five 
consecutive miles of any portion of the railroad was com¬ 
pleted and ready for sendee, the President of the United 
States should appoint three commissioners to examine the 
same and make report under oath to the President, and 
thereupon— 

“patents of lands, as aforesaid, shall be issued to 
said company, confirming to said company the right 
and title to said lands situated opposite to and co¬ 
terminous with said completed section of said road.” 

Section 6 of the act directed the President of the United 




States to cause the lands to be surveyed for forty miles in 
width on both sides of the entire line of the road, and as fast 
as may be required by the construction thereof. 

Section 8 provided that the grant and privileges con¬ 
tained in the act were upon condition that the company 
should commence and complete its road within a certain 
prescribed period. 

Section 11 of the act made the railroad, when constructed, 
to he a post route and military road, subject to the use of 
the United States for postal, military, naval, and all other 
Government service, as well as subject to such regula¬ 
tions as Congress might impose, restricting the charges for 
(government transportation. 

Section 12 of the act required the company to signify 
its acceptance in writing of the terms of the grant. 

Section 1*8 of the act was the one that made all of its terms 
and provisions specifically applicable to the Southern Pa¬ 
cific Railroad Company. 

The Southern Pacific Railroad Company accepted the 
grant and filed its written acceptance with the Secretary of 
the Interior as required by the act. 

Later on, June 28, 1870 (10 Stat., 882), Joint Resolu¬ 
tion was passed bv Congress and approved, whereby a cer¬ 
tain line of road that had been adopted by the company 
was approved, and said resolution specially required the 
issuance of patents to the company upon completed sections 
of the railroad line, as follows: 

“and upon the report of the Commissioners to the 
Secretary of the interior that such section of said 
railroad and telegraph line has been constructed as 
required by law. it shall be the duty of the said 
Secretary of the Interior to cause patents to be is¬ 
sued to said company for the sections of land coter¬ 
minous to each constructed section reported on as 
aforesaid, to the extent and amount granted to said 





company by said act of July 27, 1866, expressly sav¬ 
ing and reserving all the rights of actual settlers, to¬ 
gether with the other conditions and restrictions pro¬ 
vided for in the third section of said act.” 

The Southern 1 acific Railroad Companv was thereafter 
constructed, the completed sections of the constructed road 
having been duly accepted, upon sworn report of the Com¬ 
missioners, as required by the granting act. Appellant is 
the successor (by consolidation) of the company of the 
same name hereinabove referred to, and as such has be¬ 
come the legal successor in interest of all of the properties 
and franchises of the former, including said land-grant 
(R.,5). 

By an act approved March 3, 1887 (24 Stat., 556), the 
Secretary of the Interior was “authorized and directed to 
immediately adjust, in accordance with the decisions of the 
Supreme Court, each of the railroad land-grants made by 
Congress to aid in the construction of railroads and hereto¬ 
fore unadjusted. \\ hile the railroad has been constructed, 
completed, equipped, and operated for very many years,' 
with all of the incidental benefits to the United States, the 
land-grant itself remains unadjusted (R., 5). 

From what has been stated, it will be noted that Congress 
made a grant of lands to the railroad company, absolute in 
character and quality, and without limitation, burden, or 
reservation of any kind. 

THE FACTS. 

Appellant company heretofore filed in the United States 
local land offices at Independence and Los Angeles, Cali¬ 
fornia, respectively, certain indemnity selection lists em¬ 
bracing, inter alia , the lands that are included in the patent 
above mentioned, and assigned good, sufficient, and valid 
base therefor of tracts of equal area with those lost within 


its primary or place limits, and which selections were ac¬ 
companied by the fees collectible by law, and said company 
otherwise met in every requirement the rules and regulations 
of the Department of the Interior in respect of railroad in¬ 
demnity selections. The selections were duly certified by the 
Register and Receiver of the two local land offices named, 
and thereafter were transmitted to the General Land Office 
of the Department of the Interior for further action thereon. 

Certain of the lands embraced within said indemnity se¬ 
lections, and aggregating 9,608.56 acres, were thereafter 
duly vicar-listed (as the expression is in the Department) 
and approved by the Department of the Interior for patent¬ 
ing to said company, the same having been found to be 
lands to which it was properly entitled under the indemnity 
provisions of said land-grant, and thereupon patent issued 
to it, No. 161, dated February 10, 1915, containing lands 
aggregating the quantity just mentioned. A true copy of 
the patent is attached to the petition as Exhibit “A’’ (1L, 

9- 12 ). . 

An examination of that patent will disclose that it thus 

concludes: 

“And there is reserved from the lands hereby 
granted, a right of way thereon for ditches or canals 
constructed by the authority of the United States” 
(K, 11). 

Thereafter said company endeavored to secure the re- 
issuance of patent for the lands described, from 
which should be eliminated the stated reservation above 
quoted, and to that end it tendered the surrender of said 
patent No. 161 as originally issued, and requested the re¬ 
issue thereof in proper form, and without limitation, quali¬ 
fication, restriction, or reservation, and in that behalf it 
addressed formal communication to the Secretary of the In¬ 
terior dated July 16, 1915, a true copy whereof is attached 
as Exhibit “B” to the petition (R., 12-13), but which appli- 
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cation was denied by the Secretary November 3, 1915 a 

true copy of said ruling being likewise attached to said 
petition as Exhibit “C” (R., 13-14). 


The title to each and all of the tracts embraced in said 
patent remains as it was at the date of the issuance thereof- 

;' iud P atent has no * keen placed of record in anv of the land 
districts or counties wherein the lands are situated or else¬ 
where; no change in the title to said tracts has occurred 
since the issuance of said patent, and there is nothing out¬ 
standing which would or could in any way interfere with the 
surrender of the original patent and its reissuance in proper 
form, as so requested, as above (R., 7). 


BRIEF. 

1 . 


THE 

27 

JU 


STATUTORY CONTRACT EFFECTED 
, 18G6 (14 stat., 290), AND 
NE 28, 1870 (16 stat., 382). 


BY THE ACT OF JULY 
JOINT RESOLUTION OF 


The act of July 27, 1866, supra, was one entitled_ 

.An act ‘•ranting lands to aid in the construction of 
a railroad and telegraph line from the States of Mis¬ 
soni i and Arkansas to the Pacific Coast.’’ 

It was intended to be just what its title indicates, namely, 

a grant of lands to aid in the railroad construction de- 
scribed. 

The nature of the statutory contract between the Govern¬ 
ment grantor, on the one hand, and the railroad company 
grantee, on the other, was thus well summed up by the 
Supreme Court of the United States (Mr. Justice Van De- 
vanter) in the case of Burke vs. Southern Pacific R. R. Co. 

2h 
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(234 U. S., 009, 080), wherein was involved the land-grant 
made to this same company: 

‘‘Instead of giving a gratuitous reward for some¬ 
thing already done, the act made a proposal to the 
company to the effect that if the latter would locate, 
construct and put into operation a designated line of 
railroad, patents would he issued to the company 
confirming in it the right and title to the public 
lands falling within the descriptive terms of the 
grant. The purpose was to bring about the construc¬ 
tion of the road, with the resulting advantages to the 
Government and the public, and to that end pro¬ 
vision was made for compensating the company, if 
it should do the work, hv patenting to it the lands 
indicated. The company was at liberty to accept or 
reject the proposal. It. accepted in the mode con¬ 
templated by the act. and thereby the parties were 
brought into such contractual relations that the 
terms of the proposal became obligatory on both. 
Mcnotti rx. Dillon, 107 U. S., 703. 721. And when, 
by constructing the road and putting it in operation, 
the company performed its part of the contract, it 
became entitled to performance by the Government. 
Tn other words, it earned the right to the lands de- 
scril>ed. Of course, any ambiguity or uncertainty 
in the terms employed should he resolved in favor of 
the Government, but the grant should not he treated 
as a mere gift.” 

Again, the same court (Mr. Chief Justice White), in the 
case of Weyerhaeuser vs. Iloyt (219 id., 380, 387), thus 
stated as to the character of a railroad indemnity grant, and 
what it was intended to he and is in fact and law: 

“It is beyond dispute on the face of the granting 
act of July 2. 1804, c. 217, 13 Stat., 305, 307, and of 
the joint resolution of May 31, 1870. c. 07, 10 Stat., 
378, extending the indemnity limits, that it was the 
purpose of Congress in making the grant to confer 
a substantial rir/ht to land within the indemnity 
limits in lieu of lands lost within the place limits.” 
(Italics by counsel.) 
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Again it was held by the same court (Mr. Justice Mc¬ 
Kenna), in the case of Oregon & California R. R. Co. et al. 
i*. 1 nited States (2.>N id., 393, 394), as follows (syllabus) : 


“In construing land-grant statutes, the courts can¬ 
not, c\en at the instance ot the Government, give a 
greater sanction to them than Congress intended; 
nor can the courts give to any parties rights which 
the statutes did not confer upon them. ,, 


The words of the land-grant here under review are: “That 
there be, and hereby is granted etc. 

hven in its early common-law significance, a grant was 
always understood and construed to mean a conveyance of 
the estate and interest of the grantor in the lands granted. 

A public grant, such as is here involved, is the mode and 
act of creating a title in an individual or corporation to 
lands which had previously belonged to the Government. 

It is an elementary law of real property that, when a 
grantor desires and intends to exclude a part or portion of 
the property granted, he does so by means of what is called 
an exception inserted in the grant or conveyance; and. on 
the other hand, when he desires and intends to retain some 
right or interest issuing out of the property granted, he does 
so by means of what is called a reservation , which latter is 
inserted appropriately in the grant or conveyance. 

Rut if there be no such exception or reservation contained 
in the grant or conveyance, the whole property described, 
and the entire interest therein of the grantor, and without 
limitation, passes bv the unqualified grant thereof. 

In the railroad grant here under consideration, there was 
neither exception nor reservation of any kind, character, or 
description whatsoever, the language of the statute being 
an absolute grant, as above explained. 

Under every fundamental rule and law of real property, 
that grant was intended to pass, and did, in fact and in law, 
operate to pass, the entire title, interest, and estate of the 
Government grantor. 
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In the practical operation as well as construction placed 
upon the various land grants made bv Congress to aid in the 
construction of railroads, there is no difference, so far as the 
legal quality of the grant is concerned, between the grant of 
lands within primary or place limits and that of lands 
within the indemnity limits—they are both alike yranted 
lands (Chicago, St. Paul, Minneapolis & Omaha Rv. Co., 9 
L. D., 465, 468). 

It was long ago settled that the right of a railroad grantee 
to lands within its primary or place limits attaches and be¬ 
comes fixed, if at all. upon the filing of its map of definite 
location (Van Wvck rs. Knevals, 106 U. S., 860, 366; Kan. 
Pac. Ry. Co. rs. Punmeyer. 113 id., 6*29); and as to lands 
within its indemnity limits, upon selection, or, as it has been 
expressed “at the moment of choice’’ (Ryan vs. Central 
Pacific Ry. C<>.. 99 id., 3S2: Weyerlueuser vs. Hoyt, 219 id.. 
380; U. S. vs. Southern Pacific R. R. Co., 223 id., 560, 570). 

But in either case, when the right of the railroad grantee 
becomes fixed as to any particular tract of land within the 
designated limits, primary or indemnity, as the case may 
be, it is entitled, by virtue of the grant contained in the 
statutory contract entered into between it and the Govern¬ 
ment. to conveyance of the absolute fee-simple title to the 
property, unfettered and unburdened—in short, the entire 
estate and title of the Government as grantor of the prop¬ 
erty and not a title of lesser or inferior character, quality or 
estate. 


EVEN IF CONGRESS HAD ATTEMPTED TO DO SO (BUT WHICH 
IT HAS NOT), THE STATUTORY CONTRACT (LAND-GRANT) 
AFORESAID, COULD NOT THEREAFTER BE MODIFIED OR 
CHANGED, EXCEPT BY MUTUAL CONSENT OF THE CONTRACT¬ 
ING PARTIES. 

As will later be shown, Congress has never, in any way, 
indicated even the slightest intention to interfere with or im- 
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pair the land-grant above referred to; but if it bad, its action 
in that regard, in the case of a solemn statutory compact in- 
voung a land-grant fully earned long years ago, and for 
winch the Government received, and is still receiving, the 
agreed consideration, would be unavailing. 

J 1,us ’ in t,ie ear 'y oase of Wilcox vs. Jackson (13 Pet 
498, ,.13), decided in 1839. the Supreme Court laid down the 
rule, and which has ever since been followed: 

“Rut we go further and say that, wheresoever a 
tract of land shall have once been legally appro¬ 
priated to any purpose, from that moment the land 
thus appropriated becomes severed from the mass of 
pul.lie lands, and that no subsequent law or proclama¬ 
tion. or sale, would be construed to embrace it or to 
of it'’’ 6 U * ° n no reservation were made 


That same rule has been consistently followed during the 
years: 

Stoddard vs. Chambers (2 How 2841 
Bissell w . Penrose (8 How., 317 ). 

Steel vs. Smelting Co. (106 U. S., 447) 

Reynolds rs Iron Silver Min. Co. (UBid., 687). 

VV right vs. Roselierrv (121 id 4881 
Pool an rs. Carr (125 id., 618). h 
Lako^Superior, &c., Co. vs. Cunningham (155 U. S., 


In the ease last cited. Lake Superior, &c., Co. vs. Cunning¬ 
ham (155 U. S., 354, 373), the Supreme Court thus summed 
up the doctrine and rule: 


General terms in a subsequent grant are always 
held not to include lands embraced within the terms 
ot the^ pnor grant. Even a patent may be declared 
\ oid if issued for lands theretofore reserved from sale 
Ihis is the settled rule of this court.” (Citino- the 
pnor cases, supra ). 




Again, in the Sinking Fund Cases (99 U. S., 700, 718, 
719), the Supreme Court (Mr. Chief Justice Waite), decided 
in 1878, thus disposed of the question of the right or other¬ 
wise of the United States to ignore, alter, or impair its rail¬ 
road land-grant contracts: 

“The United States cannot any more than a State 
interfere with private rights, except for legitimate 
governmental purposes. They are not included 
within the constitutional prohibition which prevents 
States from passing laws impairing the obligation of 
contracts, but equally with the States the\ are pro¬ 
hibited from depriving persons or corporations of 
propertv without due process of law. They cannot 
legislate hack to themselves, without making com¬ 
pensation. the lands they have given this corporation 
to aid in the construction of its railroad. Neither 
can they by legislation compel the corporation to dis¬ 
charge it* obligations in respect to the subsidy bonds 
otherwise than according to the terms of the contract 
already made in that connection. The United States 
are as much hound hv their contracts as are indi¬ 
viduals. Tf they repudiate their obligations, it is as 
much repudiation, with all the wrong and reproach 
that term implies, as it would be if the repudiator had 
been a State or a municipality or a citizen. No 
chanye coil be made in the title cveafed by the c/vant 
of the lands , or in the contract for subsidy bonds, 
without the consent, of the corporation. All this is 
indisputable.” (Italics by counsel.) 

And the same court, hack in 1819. in the Dartmouth Col¬ 
lege Case (4 Wheat., 518), laid down a similar rule of pro¬ 
hibition as against the States. 

From what has been stated, it results that the insertion 
of the attempted easement reservation in the patent involved 
in this suit finds no justification whatever in the land-grant 
and statutory 7 contract above referred to; and that the in¬ 
clusion thereof operates as an attempt on the part of the 
Government grantor to reserve to itself a right inconsistent 
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*vith said land-grant, thereby casting a cloud upon the title 
of petitioner to its granted lands. 

It. is not only a cloud.upon its title, hut a very serious one 
at that, since it at once places upon the lands a claim of 
perpetual casement in favor of the United States to con¬ 
struct ditches or canals across the same; and. naturally, the 
value of these lands to the company will he seriously lessened 
and impaired, as purchasers are not readily found who are 
willing to run the risk of having their property, at some 
time in the future, traversed by ditches or canals. 

And right here it may he observed that such attempted 
easement reservation is not in respect of any existing ditch 
or canal, nor is it even in respect of any pending or present 
project. 

As further indicating the impropriety of the insertion of 
such clause in railroad indemnity patents, it may he useful 
to refer to IT. R. 8807, introduced by Mr. Hayden, January 
12, 1010, whereby the proviso aforesaid of the act of August 
30, 1800. is proposed to he amended and enlarged, so that 
the easement reservation shall read: 

“for ditches, canals, roads, trails, and telephone lines 
constructed by the authority of the United States.” 

That hill says nothing about applying said easement reser¬ 
vation to railroad indemnity patents; hut, inasmuch as the 
Secretary of the Interior now asserts the right to insert in all 
railroad indemnity patents a reservation “for ditches or 
canals” (under the assumed authority of the act of August 
30. 1890, supra), he doubtless will enlarge the reservation, 
should the above hill become a law, so as to make it include 
“ditches, canals, roads, trails, and telephone lines con¬ 
structed hv the authority of the United States”—thus so 
loading up and encumbering the fee for all time as to make 
it of exceedingly doubtful marketable value. 

Could a situation more preposterous he imagined than one 
where the Government, having solemnly contracted to grant 
certain lands (namely, its entire title and estate therein), in 




aid of the construction of a railroad which it then needed 
and desired, and having thereby obtained the construction of 
such railroad, as well as other agreed considerations for the 
grant, now proposes to retain to itself, and in the lands so 
granted the right, at any time in the future, no matter how 
remote, to dig a “ditch or canal” across the land; or (should 

the above Ilavden bill he enacted into law, and thereafter 

*. • 

he construed by the Secretary as applicable to railroad in¬ 
demnity lands, and which, under his action in this case, 
would inevitably follow, unless the Department should again 
change its ruling), the right, at any time in the future, no 
matter how remote, not only to dig a “ditch or canal" across 
the land, but to cut “roads” and “trails,” through and across 
it, as well as to string telegraph lines through it. There is 
neither limit, boundary, location, nor extent as to the pro¬ 
posed easement, save only the boundary lines of the land 
patented; so that any or either of the subjects of the pro¬ 
posed easement could he run through a given tract of 40 
acres, for example, at any place or places and of any width, 
and this irrespective of whether it would run through some 
then existing improvement or not. 

The unauthorized insertion in the patent here in suit of 
an attempted easement reservation constitutes a cloud upon 
the absolute fee-simple title to which appellant company is 
entitled under its land-grant, quite as much so as the situa¬ 
tion involved in the case of Dane. Secretary of the Interior, 
vs. Watts (234 U. S., 525, 540), where the court enjoined 
the Secretary of the Interior and the Commissioner of the 
General Land Office from taking action in hostility to a title 
which had theretofore passed out of the Government by the 
location of what is known as the Baca grant, and the ap¬ 
proval thereof hv the Land Department, the court there treat¬ 
ing the suit as one to restrain the officials named from an 
illegal act under color of their office which would cast a cloud 
upon the title of the heirs of Baca, the owners of the land 
there involved. 
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It having thus appeared that the insertion of said at- 
temped easement reservation is not justified or warranted by 
the granting act itself, it next remains to be considered 
whether or not Congress (even had it the power so to do, but 
which it has not, as above shown), has, in fact, undertaken 
to authorize or direct the lessening or impairing of the title 
granted to the railroad company in respect of the lands men¬ 
tioned, by the clause inserted in the patent described. 

3. 

THE PROVISO TO THE SUNDRY CIVIL APPROPRIATION ACT OF 

august 30, 1890 (2(3 stat., 371, 391), and the con¬ 
temporaneous AND UNIFORM CONSTRUCTION, FOR A 
PERIOD OF OVER TWENTY-ONE YEARS, GIVEN TO SAID PRO¬ 
VISO BY THE DEPARTMENT CHARGED WITH THE DUTY 
OF EXECUTING SAID STATUTE. 

By the Sundry Civil act passed by Congress and approved 
October 2, 1888 (25 Stat., 505, 526-527), an appropriation 
was made to enable the Geological Survey, under the direc¬ 
tion of the Secretary of the Interior, to investigate the extent 
to which the arid region of the United States can be re¬ 
deemed bv irrigation, the segregation of the irrigable lands 
in such arid region, and the selection of sites for reservoirs 
y ( ^ ilie ^ orks necessary for the storage and 
utilization of water for irrigation and the prevention of 
floods and overflows, and in connection therewith that act 
thus provided : 

“And all the lands which may hereafter be desig- j 
nated or selected by such United States surveys for 
sites for reservoirs, ditches or canals for irrigation 
purposes and all the lands made susceptible of irri¬ 
gation by such reservoirs, ditches or canals are from 
this time henceforth hereby reserved from sale as 
the property of the United States, and shall not be 
subject after the passage of this act, to entry, settle¬ 
ment or occupation until further provided by law.” 

3h / 
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By the provision above quoted there were withdrawn 
from “entry, settlement, or occupation,” until further pro¬ 
vided by law, lands which might thereafter be designated by 
the United States surveys for “sites for reservoirs, ditches or 
canals for irrigation purposes, and all the lands made sus¬ 
ceptible of irrigation by such reservoirs, ditches or canals.” 

The words “entry, settlement or occupation” have a per¬ 
fectly well-known, as well as long-established, meaning in the 
Land Department; they relate to the initiation, or acquisi¬ 
tion, of rights by an individual or individuals in the public 
lands of the United States under public-land laws having 
general application; they have no relation whatever to spe¬ 
cial land-grants made by Congress to an individual or cor¬ 
poration, such, for example, as a grant of lands made to 
aid in the construction of a railroad- 

Next came the Sundry Civil Appropriation Act, approved 
August 30, 1890 (20 Stat., 371, 391), which expressly re¬ 
galed the above provision, and further enacted as follows: 

“so much of the act of October 2, 1888, * * * 

as provides for the withdrawal of the public land 
from entry, occupation and settlement, is hereby re¬ 
pealed. and all entries made or claims initiated in 
good faith and valid but for said act. shall be recog¬ 
nized and may be perfected in the same manner as 
if said law had not been enacted, except that reser¬ 
voir sites heretofore located or selected shall remain 
segregated and reserved from entry or settlement as 
provided by said act, until otherwise provided by 
law, and reservoir sites hereafter located or selected 
on public lands shall in like manner be reserved 
from the date of the location or selection thereof. 

IT ‘‘No person who shall after the passage of this act 
//enter upon any of the public lands with a view to 
I occupation, entry or settlement under any of the land 
I laws shall l>e permitted to acquire title to more than 
i three hundred and twenty acres in the aggregate, 
l under all of said laws, but this limitation shall not 
n operate to curtail the right of any person who has 
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heretofore made entry or settlement on the pub'ie 
lands, or whose occupation, entry or settlement, is 
validated by this act: Provided , That in all patents 
for lands hereafter taken up under any of the land 
laws of the United States or on entries or claims 

s act west of the one hundredth me¬ 
ridian, it shall he expressed that there is reserved 
from the lands in said patent described, a right of 
way thereon for ditches or canals constructed by the. 
authority of the United States.” 


It is the language of the proviso found in the paragraph 
just quoted that is relied upon by respondents as justifying 
and requiring the insertion in railroad indemnity patents 
of an easement reservation in favor of the United States 
for the construction of ditches or canals. 

An examination of the language of the above act will 
disclose that it had no relation whatever to selections made 
under railroad land-grants as to either primary or indem¬ 
nity lands, and which selections are in no sense either an 
“occupation, entry, or settlement,” but had reference solely 
to private entries made under the provisions of public land 
laws having general application. That the act itself had 
and has no possible application to railroad selections is fur¬ 
ther made perfectly manifest from the fact that it contains 
a limitation upon the aggregate amount of land, 320 acres, 
that may be acquired by any person under all of the land 
laws, a provision utterly inapplicable to railroad land- 
grants. 

As above noted the provision as to the insertion of ease¬ 
ment reservations— 

“in all patents for lands hereafter taken up under 
any of the land laws of the United States or on en¬ 
tries or claims validated by this act, west of the one 
hundredth meridian,” 


is found in the proviso to the act, immediately following the 
provision in respect of persons who “enter upon any of the 




public lands with a view to occupation, entry, or settlement 
under any of fhe land laws/’ and whose aggregate holding 
(acquisition of title) is limited to 320 acres under all of said 
laws. 

It is a perfectly well-settled rule of statutory construction 
that a proviso must be interpreted, not apart from its con¬ 
text. but in the light of the terms of the act to which the 
proviso itself is attached, and, ordinarily at least, a proviso 
can have no existence separate and apart from the provision 
which it is designed to limit. Also, where it follows and re¬ 
stricts an enacting clause, general in its scope and language, 
it is to l>e strictly construed and limited to the objects fairly 
within its terms. It is generally stated that a proviso is to 
be construed with reference to its immediate antecedent or 
to the immediately preceding parts of the clause to which 
it is attached, and that it limits only the passage to which 
it is so appended and not the whole section or act, or at 
least only the section with which it is incoq>orated (End- 
lich, Interpretation of Statutes, sec. 186). 

Not only must the proviso in question be construed as 
being limited in operation to the cases embraced in tbe 
subject-matter to which it is attached, as has l>een above 
shown; but it must also be so construed as not to change 
the title created by the grant made by Congress of these 
railroad lands (supra). 

Bearing in mind these fundamental rules of statutory in¬ 
terpretation and construction, it is not only interesting, but 
instructive as well, to ascertain the construction placed upon 
said act of 1890 by the Interior Department, which was 
charged not only with the administration of that act, but 
also with the administration of all of the public land laws 
of the United States and of the several land-grants made bv 
Congress. 

From and after the passage of said act of 1890, and for 
some thirteen years thereafter, it apparently never occurred 
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to any one to contend that said proviso had any application 
to land-grants made in aid of the construction of railroads; 
but, under date March 28, 1903, the Director of the Geo¬ 
logical Survey addressed a communication to the Secretary 
of the Interior in which he called attention to the above 
pro\b>o, and requested the opinion of the Department as to 
the applicability thereof, or otherwise, as to certain cases 
mentioned, including therein specifically railroad indemnity 
lands, where the selection thereof was made subsequent to 
said act ot August 30, 1890. The Secretary referred the 
communication to the Commissioner of the General Land 
Office for report, and the latter made report thereon to the 
\pril 9, 1903, wherein he concluded as follows: 

“Tn response I have to report, that this office has 
never construed the act aforesaid as applicable to 
any of these cases, nor to other than entries under 
the public or general land laws, nor has the Depart¬ 
ment so construed it in so far as I am ‘aware.” 

Thereupon the Secretary of the Interior made reply to 
the above communication, under date June 4, 1903, wherein 
he enclosed copy of said report of the Commissioner of the 
General Land Office, and stated that he believed the Com- 
misMoner had placed the proper construction upon the 
pro\ isions of said act, and he accordingly so advised the 
Director of the Geological Survev. 

The Secretary’s said instructions are reported in 32 L. D., 
ID; but as the full text of the communication from the 
Director of the Geological Survey, and of the report of the 
Commissioner thereon, supra, do not appear in said printed 
instructions, counsel obtained from the Interior Department 
duly certified copy of each thereof, and the same are printed 
in full in the appendix to this brief, post (Nos. 1, 2, and 3 
respectively). 

No further question apparently arose in connection with 
the construction of said act, and patents for railroad indenx- 
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nitv lands continued to issue as theretofore, until about 
*/ 

April 13, 101*2, when the Commissioner of the General Land 

Office, culling attention to a then-recent Departmental order 

directing the insertion, in approvals of rights of way granted 

under various easement acts, of a reservation right of way 

through the same lands for ditches or canals constructed 

bv the authority of the 1 nited States, asked the Secre- 

tarv of the Interior for instructions as to whether a similar 
*/ 

reservation should l>e inserted in patents issued for lands 
granted to railroad companies, and in patents for indemnity 
selections made by such companies, etc. That brought forth 
Departmental Instructions, dated April 19, 1912, wherein 
the then First Assistant Secretary of the Interior directed 
that as to lands granted to railroad companies within pri¬ 
mary limits, and where the right thereto became fixed by 
definite location prior to August 30, 1890, (the date of the 
certain act aforesaid), the easement reservation should not 
be inserted; but that, as to all railroad indemnity lands 
selected svbscejuent to the date of the passage of said act of 
1890, the easement reservation should be inserted in said 
patents. Those were the instructions that resulted in the 
insertion of the attempted easement reservation in the in¬ 
demnity patent here in suit, and out of which the present 


controversy arose. 

«/ 

The instructions last mentioned are reported in 42 L. D., 
393, and printed in full in the appendix to this brief, post 
(No. 4). 

From what has been above stated, it results that from 
August 30, 1890, to April 19, 1912, a period of over twenty- 
one years, it was the settled and uniformly applied construe- 
tion of said act by the Department charged with the execu¬ 
tion thereof that it had no application to patents issued to 
railroad grantees for indemnity lands. 

Both in the certain Departmental Instructions of April 
19. 1912, supra , and in the position taken by respondents 
herein the Department of the Interior not only passes by in 





silence, but entirely ignores, the fact of its contemporaneous 
and long-continued construction of the very act here in 
question. 

It has l>een repeatedly held by the Supreme Court of the 
United States that contemporaneous and long-continued con¬ 
struction of a statute bv those charged with its execution and 
administration is entitled to great weight, and ought not to 
be overruled, except for cogent reasons, and unless it be per¬ 
fectly manifest that such construction is erroneous. 

There are decisions innumerable in support of the proposi¬ 
tion just stated, but the following will probably suffice to 
illustrate the point: 

In the case of United States vs. Moore (95 U. S., 700. 763) 
the following was stated in the opinion: 

“The construction given to a statute by those 
charged with the duty of executing it is always en¬ 
titled to the most respectful consideration, and ought 
not to be overruled without cogent reasons.” 

Again, in the case of United States vs. Johnston (124 id., 
236, 253), the following was stated in the opinion: 

“the case comes fairly within the rule often announced 
by this court, that the contemporaneous construction 
of a statute by those charged with its execution, 
especially when it has long prevailed, is entitled to 
great weight, and should not be disregarded or over¬ 
turned except for cogent reasons, and unless it be 
clear that such construction is erroneous.” 

Again, in the case of United States vs. Alabama Railroad 
Company (142 id., 615, 621), the following was stated: 

“It is a settled doctrine of this court that, in case 
of ambiguity, the judicial department will lean in 
favor of a construction given to a statute by the de¬ 
partment charged with the execution of such statute, 
and if such construction be acted upon for a number 
of years, will look with disfavor upon any sudden 
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change, whereby parties who have contracted with 
the government upon the faith of such construction 
may 1 k? prejudiced.” 

The above language was cited with approval by the same 
court in the ca.-e of Hewitt rs. Schultz (180 id., 189, 157). 
In that case there was involved a situation which arose out 
of the fact that the Interior Department had placed a certain 
construction u]>on railroad land grants and which it had 
followed for a number of years, and subsequently changed 
that construction. 

Also, in the case of United States vs. Hammers (221 id., 
220, 228), the court had occasion to examine the provisions 
of what is known as the Desert Land Act, and again an¬ 
nounced the above rule as follows: 

“We cannot assume that the Land Department did 
not know what it was al>out and made its practice 
under the act oppose its construction of the act. 
* * * Conceding then that the statute is ambigu¬ 

ous, we must turn as a help to its meaning, indeed in 
such case as determining its meaning, to the practice 
of the otlicers whose duty it was to construe and ad¬ 
minister it. They may have been consulted as to its 
provisions, may have suggested them, indeed have 
written them. ' At any rate, their practice, almost 
coincident with its enactment, and the rights which 
have l>een acquired under the practice, make it de- 
terminately persuasive.” 

It therefore results, not only that said proviso to the act 
of 1890 does not purport to have any relation to railroad 
indemnity patents, but, on the contrary, it is necessarily 
limited to private entries made under the general or public 
land laws; and, furthermore, the contemporaneous, long- 
continued [over twenty-one years), and uniform construc¬ 
tion placed upon said proviso by the Department charged 
with its execution and administration should not be “disre- 
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garded or overturned except for cogent reasons” (supra), 
and no such reasons appear. 

This particular branch of the case may well be summed 
up in the concluding language of the Secretary of the In¬ 
terior in the certain Departmental Instructions of June 4. 
1903, supra, wherein he stated: 

but upon due consideration of the question, having 
in view the peculiar language employed by said act, 
to wit: ‘In all patents for lands hereafter taken up 
under any of the land laws of the United States, or 
on entries or claims validated by this act/ and the 
recognized significance in the Land Department of the 
terms ‘taken up under any of the land laws/ ‘entries 
oi claims, as well as the character and class of claims 
validated by said act, I am constrained to believe that 
the General Land Office has placed the proper con¬ 
stitution upon the provisions of this act, and you are 
so advised.” 

4. 

THE PATENT HERE IN SUIT DOES NOT CONVEY TO APPELLANT 
COMPANY THE FULL MEASURE OF TITLE INTENDED AND RE¬ 
QUIRED BY THE LAND-GRANT. 

The intent of Congress in the certain land-grant herein¬ 
before mentioned was that the lands granted and there¬ 
after patented to the railroad grantee pursuant to the in - 
demnity provisions of the grant should be held by the same 
absolute title as lands under the primary grant; and, there¬ 
fore, where such lands are free from entry or withdrawal at 
the time the indemnity selection is made, and, as here, when 
the patent issues, there is no authority to limit or qualify the 
title to the lands so conveyed to the company. 

If what has now been stated is correct, as matter of fact 
and law, it must result that the patent in question, in the 
form issued, is not the full and absolute evidence of title con¬ 
templated and required by the granting act, but is a title 

4h 



which, at least, purports to be burdened with an easement, 
and which latter should be eliminated therefrom. 

5. 

THERE IS HERE INVOLVED NOTHING IN THE WAY OF DETER¬ 
MINATION OF FACTS OR THE EXERCISE OF JUDGMENT OR 
DISCRETION BY THE RESPONDENTS-MERELY THE MINIS¬ 

TERIAL DUTY AND ACT OF ISSUING PATENT TO APPELLANT 
COMPANY CONFIRMING TO IT, IN APPROPRIATE FORM, THE 
FULL MEASURE AND QUALITY OF TITLE INTENDED AND RE¬ 
QUIRED BY THE LAND-GRANT AFORESAID, AS TO WHICH 
MANDAMUS IS THE PROPER REMEDY. 

In the present case there is nothin" in the way of ascer¬ 
taining facts or exercising judgment or discretion on the 
part of respondents, all such matters having been resolved 
in favor of appellant company by the conveyance made to 
it in the above patent No. K>1, dated February 10, 1915, 
covering the certain indemnity lands therein described— 
thus leaving for determination herein the single question, 
whether that patent is in the form and conveys to the rail¬ 
road company title of the full measure and quality required 
bv the land-grant aforesaid. 

Nothing is here asked, and nothing is here required, save 
only the performance by respondents of the mere minis¬ 
terial duty and act of issuing patent, in appropriate form, 
which shall convey and confirm the absolute unencumbered 
fee-simple title to the lands described. 

Section 453, K. S. U. S., imposes the duty upon the Com¬ 
missioner of the General Land Office, “under the super¬ 
vision of the Secretary of the Interior,” of “issuing patents 
for all grants of land under the authority of the Govern¬ 
ment. ” 
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As hereinabove shown, section 3 of the act of July 27, 
1866, supra , defined the extent and quality of the land- 
grant therein provided (made expressly applicable to the 
Southern Pacific Railroad Company by section 18 of that 
act), and by section 4 thereof it was specifically provided 
that upon the completion of twenty-five-mile sections of 
railroad— 

“patents of lands, as aforesaid, shall be issued to 
said company, confirming to said company the right 
and title to said lands situate opposite to and co¬ 
terminous with said completed section of road. And 
from time to time, whenever twenty-five additional 
consecutive miles shall have been constructed, com¬ 
pleted and in readiness, as aforesaid, and verified by 
said Commissioners to the President of the United 
Suites, then patents shall be issued to said company, 
conveying the additional sections of land, as afore¬ 
said, and so on as fast as every twenty-five miles of 
said road is completed, as aforesaid.” (Italics by 
counsel.) 

And in the Joint Resolution of June 28, 1870, supra, 
it was furt her ✓provided that, upon the construction of sec¬ 
tions of said railroad and the verification and report thereof 
by the Commissioners as provided and required by the above 
act of July 27, 1866, 

“it shall l>e the duty of the said Secretary of the 
Interior to cause patents to he issued to said com¬ 
pany for the sections of land coterminous to each 
constructed section reported on, as aforesaid, to the 
extent and amount granted to said company,” etc. 
(Italics by counsel.) 

Under the express and mandatory provisions of this land- 
grant, it is made to be the duty of the Secretary of the In¬ 
terior to cause patents to be issued to the railroad grantee 
for the lands so granted, confirming to it the right and 
title to said lands. 
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The Secretary here has caused a patent to issue for certain 
lands under the provisions of said land-grant; but instead 
of confirming to the grantee the right and title to the lands 
embraced therein as secured by said granting act, he has 
undertaken, without lawful right or authority, to retain 
to the United States a part of such right and title. 

In such case mandamus is not only the proper, hut the 
only, remedy. 

Thus in Barney vs. Dolph (97 U. S., 652, 656) it was 
held: 

“The execution and delivery of the patent after 
the right to it is complete, are the mere ministerial 
acts of the officer charged with that duty.” 

Again, in the case of Simmons vs. Wagner (101 id., 
260-261) it was stated: 

“Where the right to a patent has once become 
vested in a purchaser of public lands, it is equivalent, 
so far as the Government is concerned, to a patent 
actually issued. The execution and delivery of the 
patent after the right to it has become complete are 
the mere ministerial acts of the officers charged with 
that dutv.” 

In the case of Garfield, Secretary of the Interior, vs. 
U. S. cj- rel. Goldsby (211 V. S„ 249, 261, 262) it was 
stated: 

“It is insisted that mandamus is not the proper 
remedy in cases such as the one now under con¬ 
sideration. But we are of opinion that mandamus 
may issue if the Secretary of the Interior has acted 
wholly without authority of law. Since Marburg vs. 
Madison, 1 Cranch., 137, it has been held that there 
is a distinction between those acts which require the 
exercise of discretion or judgment and those which 
are purely ministerial, or are undertaken entirely 
without authority, which may become the subject 
of review in the courts. The subject was under 
consideration in Noble vs. Union River Logging 
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Railroad, 147 U. S., 165, 171, and Mr. Justice 
Brown, delivering the opinion of the court, cites 
many ot the previous cases of this court, and, speak¬ 
ing for the court, says: 

“ ‘We 1 lave no doubt the principle of these de¬ 
cisions applies to a case wherein it is contended that 
the act of the head of a Department, under any view 
that could he taken of the facts that were laid be¬ 
fore him, was ultra vires, and heyond the scope of 
his authority. If he has no power at all to do the 
act complained of, he is as much subject to an in¬ 
junction as he would he to a mandamus if he re¬ 
fused to do an act which the law plainly required 
him to do. As observed by Mr. Justice Bradley in 
Board of Liquidation vs. McComh, 92 U. S., 531, 
541: “But it has been well settled that when a plain 
official duty, requiring no exercise of discretion, is 
to be performed, and performance is refused, any 
person who will sustain personal injury bv such re¬ 
fusal may have a mandamus to compel its perform¬ 
ance; and when such duty is threatened to be vio¬ 
lated by some positive official act. any person who 
will sustain personal injury thereby, for which ade¬ 
quate compensation cannot l>e had at law, may have 
an injunction to prevent it. In such cases the writs 
of mandamus and injunction are somewhat correla¬ 
tive to each other.” ’ 

“We think this principle applicable to this case, 
and that there was jurisdiction to issue the writ of 
mandamus” (pp. 261-262). 

And in the same case it was further stated: 

“there is no place in our constitutional system for 
the exercise of arbitrary power, and if the Secretary 
has exceeded the authority conferred upon him by 
law, then there is power in the courts to restore the 
status of the parties aggrieved by such unwarranted 
action” (p. 262). 

And in the case of Ballenger, Secretary of the Interior, vs. 

I . ex rel. Frost (216 U. S., 240, 249, 250) it was laid 
down: 





“Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it becomes the 
duty of the courts to see that those rights are not dis¬ 
turbed bv anv action of an executive officer, even 

«/ ' 

the Secretary of the Interior, the head of a Depart¬ 
ment. However laudable may l>e the motives of the 
Secretary, he, as all others, is bound by the pro¬ 
visions of congressional legislation” (p. 249). 

And in the same case, having found that the rights of the 
relator to the lands in suits had become fixed and absolute, 
the court proceeded: 

“Thereafter, the Secretary of the Interior had noth¬ 
ing but the ministerial duty of seeing that a patent 
was duly executed and delivered. 

“That the performance of a ministerial duty can 
be compelled by mandamus, has been often ad¬ 
judged” (citing cases, pp. 249, 250). 

Finally, in the case of Iloglund vi s*. Lane, Secretary of 
the Interior, decided January 3, 1910 (44 App. D. C., 310, 
314), the petitioner asserted that he was entitled to home¬ 
stead patent for 100 acres of land, his right thereto having 
become absolute and fixed by the act of March 3, 1891 (20 
Stat., 1095) (two years having elapsed from date of final 
entry without protest or contest pending), whereas the Sec¬ 
retary of the Interior not only denied his right to patent, 
but had actually undertaken to cancel petitioner’s entry 
prior to the filing of suit, which was one in mandamus. 

This court, having reached the conclusion that petitioner 
was legally entitled to receive patent for his entry, thus 
concluded its opinion in said case: 

“The two-year period having elapsed, the law settled 
petitioner’s title so far as the Land Department is 
concerned. Hence nothing remains to he done but 
the mere ministerial act of issuing a patent, 

“The judgment is reversed, and the case is re¬ 
manded, with instructions to issue the writ of man¬ 
damus, as prayed in the petition” (p. 314). 







THK RETURN MADE BY RESPONDENTS TO THE RULE TO SHOW 
CAUSE ISSUED HEREIN SET FORTH NO LEGALLY SUFFICIENT 
DEFENSE, AND THE DEMURRER THERETO WAS IMPROPERLY 
OVERRULED. 

The principal "rounds of defense presented by respond¬ 
ents in their return to the rule to show cause that issued upon 
the filing of the petition herein, as well as those urged at the 
hearing of the case below, have now been considered and dis¬ 
cussed, with the exception of the following: 

In said return it was stated that appellant company did 
not construct its road within the time required hy the grant¬ 
ing act, but was in default in respect thereof, and that as 
late as September, 1890, only about eighty-five per cent of its 
railroad had been constructed (R., 15), and in the argu¬ 
ment below it was further stated that the portion of its pro¬ 
jected but unconstructed road, namely, between Tres Pinos 
and Alcalde, never has been constructed, and was forfeited 
by the act of September 29, 1890 (26 Stat., 496) ; and, ac¬ 
cordingly, it was contended that, being so in default, Con¬ 
gress was at liberty to declare a forfeiture or to annex condi¬ 
tions, and that the proviso inserted in the Sundry Civil Ap¬ 
propriation Act of August 30, 1890, mpra, could be con¬ 
strued a* an exercise by Congress of such right; citing, in 
alleged support of the proposition, the case of New r Orleans 
Pacific Ry. Co. vs. United States (124 U. S., 124). 

The contention so made is not only utterly lacking in 
merit but it is based upon a statement of facts that may be 
misleading, even if not so intended; and, in order that the 
real issue in the case may not be clouded and confused, it 
w*ould seem proper to make brief reply thereto. 

In the first place, the land-grant contained in the act of 
July 27, 1866, supra, required the railroad grantee to com¬ 
mence work on its projected road within two years from the 



approval of the act; that not less than fifty miles of the rail¬ 
road should be completed every year after the second year; 
the whole road to be completed by July 4, 1878 (sec. 8). 
The act further required the company to designate the line 
of its projected railroad by a plat thereof to he filed in the 
office of the Commissioner of the General Land Office (sec. 
2 ). 

On January 8, 1867, the Southern Pacific Railroad Com¬ 
pany, in pursuance of the above requirement, filed in the In¬ 
terior Department a map showing the location of the line of 
its projected road; according to which location the road was 
to extend from San Francisco southeasterwardly in the direc¬ 
tion of Mojave, and thence eastwardly to a point on the east¬ 
ern boundary of the State, on the Colorado River, a few miles 
below The Needles. 

By act approved July 25, 1868 (15 Slat., 187), Congress 
extended the time for the construction and completion of 
said road; so that, instead of the times fixed, as above, said 
company was given until July 1, 1870, for the construction 
of the first thirty miles, and it was required to construct at 
least twentv miles everv vear thereafter; the whole line of 
road to he completed within the time fixed by the former act, 
supra. 

Question having arisen as to the authority of the railroad 
company to make the location shown upon its map of 1867, 
supra, as it did not conform to the route provided for in its 
articles of incorporation, Congress passed a joint resolution, 
approved June 28, 1870 (16 Stat., 382), which expressely au¬ 
thorized the company to construct its road and receive pat¬ 
ents along the designated route indicated by the above map. 

As a matter of fact, the railroad aforesaid from San Jose 
to Tres Pinos, a distance of 50 miles, and from Huron to 
Mojave, a distance of 182 miles, was completed within the 
time required by the several acts aforesaid, and from Mojave 
to the Colorado River, a distance of 242.507 miles, it was 
completed subsequent to the required time, namely, in 1884; 
but not only was no advantage taken or point made, either 
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by Congress or by the Interior Department, in respect of said 
last-mentioned portion of the line, but the Secretary of the 
Interior formally accepted the construction and completion 
thereof. The history of the matter is fully recited in a de¬ 
cision rendered by the Secretary of the Interior, Bliss, in the 
case of Southern Pacific R. R. Co. (25 L. D., 223). See also 
Statement Showing Land Grants made by Congress, etc., 
1015, on pp. 18 and 19 thereof, item 61. 

Theiefore the only part of the line of road of appellant 
company as originally projected which had not been con¬ 
structed and completed at the time of the passage of the act 
of August 30, 1800, supra, and which never has been con¬ 
structed, is a section between Tres Pinos and Alcalde; the 
construction of which latter, presumably for good and suffi¬ 
cient reasons, the company evidently decided to abandon. 

By the construction of its railroad the company earned its 
land-grant as to lands lying opposite to and coterminous 
with the constructed portions of the line of road (within the 
designated limits), both granted and indemnity, and Con¬ 
gress has never, in any way, undertaken to declare any for¬ 
feiture in respect of said land-grant, or to impose any addi¬ 
tional conditions thereon, except only as to the unconstructed 
Portion of the line as originally projected, as below explained; 
and, of course, in the absence of legislative authority, the 
Secretary of the Interior would have no lawful right to im¬ 
pose conditions or restrictions upon the title intended to be 
conferred by the granting act, even if some portion of the 
railroad line was not constructed within the period pre¬ 
scribed. (See Wisconsin R. R., &c., Co., 5 L, D., 81, and 
Chicago, &c., Rv. Co., id., 511.) 

In connection with the land-grant legislation enacted by 
Congress in aid of the construction of various railroads it so 
happened that some of such roads entirely defaulted in con¬ 
struction. and some thereof partially defaulted; and thus it 
was that, in order to clear the public-land records and make 
one adjustment of the entire situation, Congress passed the 

5h 


act of September 29, 1890, supra, which thus provided in 
general terms: 

“That there is hereby forfeited to the United States, 
and the United States hereby resumes the title thereto, 
all the lands heretofore granted to any State, or to any 
corporation to aid in the construction of a railroad 
opposite to and coterminous with the portion of any 
such railroad not now completed, and in operation, 
for the construction or benefit of which such lands 
were granted, and all such lands are declared to be a 
part of the public domain.” 

The lands that are embraced in this proceeding are those 
lying opposite to and coterminous with the line of road 
(within the designated limits) constructed long prior to the 
above forfeiture act of September 29, 1890, just mentioned, 
as well, also, long prior to the Sundry Civil Act of August 
30, 1890, supra, and as to which lands Congress clearly would 
have had no right to declare either a forfeiture or to impose 
additional conditions or burdens upon the title theretofore 
granted. 

Again, the recitals in the patent here in suit absolutely re¬ 
fute said contention of respondents, the following appearing 
therein: 

“Whereas it has been shown by evidence filed in 
the Department of the Interior that the entire line of 
the Southern Pacific (main line) Railroad and Tele¬ 
graph from San Jose to The Needles, on the Colorado 
River, except that portion between Tres Pinos and 
Alcalde, which was declared forfeited by the act of 
September 29. 1890, has been constructed and fully 
completed and equipped in the manner prescribed by 
said act of July 27, 1866, and accepted,” etc. 

Tn the face of the facts in relation to this matter, as well 
as the solemn and official recital contained in said patent, it 
would seem idle to assert a defense to this suit based on any 
such untenable as well as unfounded premise. 

Finally, the case cited below by respondents in support of 
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their said contention, namely, that of New Orleans Pacific Ry. 
to vs. I nited States (supra), is here quite as inapplicable as 
is t le contention itself. There Congress, by act approved 
March 3, 1871 (16 Stat., 579), granted to the New Orleans, 
Raton Rouge & Vicksburg Railroad Company, its successors 
and assigns, a land-grant to aid in the construction of a rail¬ 
road between certain points; the land-grant being upon con¬ 
dition, however, that the company should complete the whole 
of said road within five years from the passage of the act. 
Beyond the mere matter of filing a map of general route, the 
grantee company did absolutely nothing under the terms of 
the grant, and the five-year period of limitation expired 
March 3, 1876. Thereafter, and on July 31, 1876 (19 Stat., 
121), Congress passed a general law requiring all railroad 
grantees (except as to those specially exempted therefrom 
by law) to pay the costs of surveying, selecting and convey¬ 
ing lands granted to such companies. On January 5, 1881 
(nearly ten years after the date of the above grant of March 
3, 1871, and almost five years after its expiration), the New 
Orleans Pacific Ry. Co. purchased from the above grantee its 
interest in the above grant of public lands; and thereafter, 
with the approval of the Interior Department, it constructed 
the railroad, and was permitted to receive the.granted lands. 

T pon demand made that it should pay the costs of survey, 
etc., as a condition to receiving patents for the lands granted, 
the company last named objected; but the Supreme Court 
held that said successor company was in no position to raise 
the question, since the railroad grantee had absolutely de¬ 
faulted ; that Congress had the right to impose the additional 
terms (i. e., payment of costs of survey, etc.), and which it 
did hv said act of 1876, and that the successor company ac¬ 
cepted the conveyance from its grantor in 1881, with full 
knowledge of the provisions of said act of 1876. 

The pertinency or applicability of the decision in the case 
just cited to the instant case is not apparent. 



36 


7. 


THE judgment below should he reversed and tiie cause 
REMANDED, WITH DIRECTION TO ISSUE THE WRIT OF MAN¬ 
DAMUS, AS PRAYED IN THE PETITION. 


The situation in this case is in no way complicated so 
far as the certain i nod and outstanding patent Xo. 161 is 
concerned, the latter not having been recorded in any of 
the land districts or counties wherein the lands are situated 
or elsewhere, and it can readily he surrendered to respond¬ 
ents (tender in that behalf having been made in the peti¬ 
tion herein, and here repeated and renewed), to the end 
that a new and substitute patent may issue to appellant 
company, from which shall l>e eliminated the certain clause 

hereinabove mentioned (R., 7). 

Without further prolonging the discussion in the printed 
brief, it is respectfully submitted that appellant company 
is entitled to receive patent confirming to it the full and 
absolute right and title secured and intended to be secured 
under the land-grant aforesaid, and that the judgment be¬ 
low should be reversed and the cause remanded, with direc¬ 
tion to issue the writ of mandamus against respondents, as 
prayed in the petition. 

Respect full v submitted. 

A. A. TIOEHLTXG, Jr. 

Attorney for Appellant. 


HOEHLING. 


PEETJ.EE & OGILBY, 

Of Counsel for Appellant. 


Washington, 1). C., October 4, 1916. 
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APPENDIX. 

No. 1. 


Subject: Reclamation Service. 

Department of the Interior, G. B. H 
A1 - United States Geological Survey, 

Washington, March 28, 1903. 

Address only the “Director U. S. Geological Survey, 
\> ashington, D. C. . y 

The Honorable the Secretary of the Interior. 

!, n,le '; 'I 16 k ‘ nns ; of the act of August 30, 1890 (26 
Mat., 3J1), it, is provided that— 

“In all patents for lands hereafter taken up under 
an\ of the land laws of the United States or on en- 
nes or claims validated by tliis act, west of the one 
hundredth meridian, it shall he expressed that there 
is reserved from the lands in said patent described a 
right of way thereon for ditches or canals con¬ 
structed by the authority of the United States.” 

It is desired that the effect of this statute be considered 
in connection with the operations of the Reclamation Serv¬ 
ice. So tar as the ordinary entries made under the public- 
bm.l laws since August 30, 1890, are concerned, it is clear 
that they would be subject to a right of way for ditches 
or canals constructed by the authority of the United States, 
and it has been the practice of the General Land Office I 

am informed, to insert such a proviso in the patents issued 
on entries of such dates. 

Rights have vested to many tracts under other condi- 

r S TtpV r T- hlCh c’ t •" 1 he " ecessar y for the purpose of 
the Reclamation Service to obtain a right of way and [ 

have the honor to request the opinion of the Department 

whether in the cases specified or any other similar cases that 
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may be designated the act in question would have the effect 
of reserving the right of way for the construction of canals 
or ditches by the Reclamation Service. 

First. In the case of land taken under the indemnity 
clause of railroad land-grants which has actually been se¬ 
lected subsequent to August 30, 1890. It is assumed that 
land within railroad granted limits would not he subject 
to such reservation, inasmuch as the granting acts are all 

prior in date to August 30. 1890. 

Second. In the case of various school-land grants to the 
States or Territories where the land has been surveyed since 


August 30, 1890. . 

Third. In the case of indemnity school selections made 

subsequent to August 30, 1890. 

Fourth. In the case of educational and other grants to 
the States and Territories where selections have been made 

subsequent to August 30, 1890. 

Fifth, In the case of a special grant by act of Congress 

subsequent to August 30, 1890. . 

This appears to cover all the cases that might arise, but 
if others he developed in the course of the investigation, :t 
is desired that they he included in the consideration of tne 

Department. 

Verv respect full v, 

(Sgd.) * H. c. RIZER, 

Acting Director. 


No. 2. 

“F ” Department of the Interior, 

t T M General Land Office, 

Washington, April 9. 1903. 

Address only the Commissioner of the General Land 
Office. 

The Honorable Secretary of the Interior. 

Sir* I am in receipt, hv reference from the Department, 
for report of a letter from the acting Director of the Geo¬ 
logical Survey calling attention to the following provision 
of the act of Congress approved August 30, 1890 (26 Stat., 

391), viz: 





“Tn nil patents for lands hereafter taken up under 
any of the land laws of the United States or P on en¬ 
tiles or c anus validated by this act, west of the one 
hundredth meridian, it shall he expressed that there 
is icsened from the lands in said patent described 
a right of way thereon for ditches or canals con¬ 
structed by the authority of the United States,” 

I'ffl’.rV" 8 wh . ethei : 381(1 provision of law would have the 
,.. (< i " lesemng the right of way for the construction of 
1 ches and canals bv the Reclamation Service in the fol¬ 
lowing or any other similar cases. 

“first. In the case of land taken under the in¬ 
demnity clause of railroad land-grants which has 
a< tually l>een selected subsequent to August 30 1S90 
It is assumed that land within railroad granted 
limits "onId not be subject to such reservation bias- 

KL” ”*■ *™ a " I., 

Second In the ease of the various school-land 
grants to the States or Territories where the land Juts 
been surveyed since August 30, 1890. 

“? hir t; In the C(L<e of indemnity school selections 
made subsequent to August 30, 1890. 

fourth,. In the case of educational and other 
grants to the States and Territories where selections 
^e^en made subsequent to August 30, 1890. 

t ifth. In the case of a special grant by act of Con¬ 
gress subsequent to August 30, 1890.” 

In response I have to report, that this office has never con¬ 
strued the act aforesaid as applicable to any of these cases 
nor to other than entries under the public ‘or general land 

am aware t,le De P artmen t so construed it in so far as I 

The letter of the acting Director of the Geological Survey 
and a duplicate of this report are enclosed herewith 

A erv respect fu 11 v, 

(Sgd.) 


•J. F. FIMPLE, 
Acting Commissioner. 
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No. 3. 

Instructions. 

Reservation in Patent—Right of Way—Act of August 30, 

1890. 

“Secretary Hitchcock to the Director of the Geological 
Survey, June 4, 1903. (S. V. P.) 

“By your letter of March 28th last you call atten¬ 
tion to the act of August 30, 1890 (26 Stat., 391), 
wherein it is provided that— 

“ 'In all patents for lands hereafter taken up under 
any of the land laws of the United States or on entries 
or claims validated by this act. west of the one hun¬ 
dredth meridian, it shall he expressed that there is re¬ 
served from the lands in said patent described a right 
of way thereon for ditches or canals constructed by 
the authority of the United States,' 

and request the opinion of the Department whether 
in certain cases stated or in similar cases the act in 
question would have the effect of reserving the right 
of way for the construction of canals or ditches by 
the Reclamation Service. Then follow five stated 
cases, wherein vou inquire as to the effect of said act 
of 1890. 

“I enclose herewith a report from the Commissioner 
of the General Land Office, dated April # 9, 1903, stat¬ 
ing that his office has never construed the act afore¬ 
said as applicable to any cases other than entries 
under the public or general land laws. 

“Since the passage of this act no occasion has 
arisen in the Department rendering it necessary to 
pass specifically upon the proposition as to whether 
the provisions of said act were intended to apply to 
cases other than those recognized in the practice of 
the General Land Office, as stated in the report above 
referred to; but upon due consideration of the ques¬ 
tion, having in view the peculiar language employed 
by said act, to wit: ‘In all patents for lands hereafter 
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taken up under any of the land laws of the United 
States or on entries or claims validated by this act/ 
and the recognized significance in the Land Depart¬ 
ment of the terms ‘taken up under any of the land 
laws/ ‘entries or claims/ as well as the character and 
class ot claims validated by said act, I am constrained 
to believe that the General Land Office ha* placed the 
proper construction upon the provisions of this act, 
and you are so advised” (32 L. D., 147). 

No 4. 


I nstructions. 


Railroad Rights of Way—Reservation for Canals and 

Ditches in Patents. 


“first Assistant Secretary Adams to the Commissioner of the 
General Land Office, April 19, 1912. 


‘A our letter of April 13, 1912, refers to recent order direct¬ 
ing the insertion in approvals of rights of way granted under 
various easement acts of the reservation of a right of way 
through the lauds for ditches and canals constructed by the 
authority of the United States, and asks instructions as to 
whether a similar reservation should be inserted in patents 
issued for lands granted to railroad companies, indemnity 
selections made by such companies, and selections made by 
the Northern Pacific Raihvav Company under the act of 
July 1, 1898 (30 Stat., 597). 

“The act of August 30, 1890 (26 Stat., 391), requires— 

“ ‘that in all patents for lands hereafter taken up 
under any of the land laws of the United States or 
on entries or claims validated by this act, west of the 
one hundredth meridian, it shall be expressed that 
there is reserved from the lands in said patent de¬ 
scribed a right of way thereon for ditches or canals 
constructed by the authority of the United States.” 

“In the case of grants of lands to railroad companies in 
what are commonly known as the granted or primary limits, 
the right of the railroad company thereto under the law at^ 
taches if the lands be subject to the grant at the date of the 
definite location of the railroad, and as to such lands, where 
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title vested prior to August 30, 1890, the reservation clause 
.should not he inserted in patents issued. 

“As a rule, indemnity selections are required to be made 
upon designated sections within the limits defined by law, 
hut selections can only be made alter and upon the basis of 
a loss occurring within the primary limits. Until selection 
the lands remain subject to appropriation and disposition 
under the applicable laws and no vested right in or to the 
selected lands accrues until the approval of the selections. 

“The act of July 1, 1898 (30 Slat., 597), which permits 
the Northern Pacific Railway Company to select non-mineral 
public lands in any State or Territory through which the 
road passes in lieu of lands within the granted or indemnity 
limits purchased from the United States or claimed in good 
faith by any qualified settler under color of title or claim of 
right under the public-land laws, requires a selection by the 
railroad company, and until the lands are so selected, same 
remain disposable under the public-land laws. 

“If of the character subject to selection and the selection 
l>e regularly made and perfected as required by the law, 
patents are issued to the company, but its right, in so far 
as the selected lands are concerned, does not relate back to 
the date of the original grant of lands to the company or 
to the date of the definite location of the road. 

“As in the case of indemnity selections, hereinbefore de¬ 
scribed, it has a right which, though based upon a grant 
made prior to August 30. 1890, is not initiated so far as the 
selected land is concerned, until the filing of selection. You 
are accordingly advised as follows: 

“The reservation required to be inserted in patents for 
public lands west of the one hundredth meridian is not 
required to be inserted in patents issued for lands to which 
the grant or right of a railroad company attached prior to 
the date of the said act. It should be inserted in all patents 
for lands covered by indemnity selections made by railroad 
companies and in selections made by the Northern Pacific 
Railroad Company under the provisions of the act of July 
1. 1898, supra, in all cases where such indemnity or other 
selections are approved subsequent to August 30, 1890” (42 
L. D. 396-7). 


( 32090 ) 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1916 . 

No. 3010. 

United States ex rel. Southern " 

Pacific Railroad Company, 

appellant, No. 13, Special 

v. : Calendar. 

Franklin K. Lane, Secretary of 
the Interior, et al. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLEES. 

The court below overruled appellant’s demurrer 
to our answer and return and dismissed the appli¬ 
cation for a mandamus to compel the Secretary of 
the Interior to issue a new patent, duly expurgated 
in accordance with appellant’s contention, in lieu of 
that already issued and delivered by the appellees 
to the company. It is from this judgment that the 
appeal lies. 


(i) 




STATEMENT OF THE CASE. 

The appellant had a grant of land from the United 
States conditional on its building its railroad. The 
grant was of certain lands, to be defined by public 
survey, within the place limits along its right of way. 
These lands are not involved in this controversy. 

But, as common to most grants of the kind, the 
appellant was also granted a power to select certain 
lands as indemnity for such lands in place as it might 
lose from varying causes. It is, and has been, the 
practice when a loss occurs that the railroad should 
designate (technically “select”) some land within the 
secondary, or indemnity, limits of the road, which 
selection or list of selections ultimately reaches the 
department for approval or disapproval. 

In the case at bar, the railroad filed its selection list 
embracing the land in controversy and the same was 
duly “clear-listed”—approved—and patent No. 161 
(Exhibit A, Record, p. 9 et seq.) was issued, recorded, 
and delivered. But as the land was west of the one 
hundredth meridian, the patent contained a clause 
providing for the following reservation: 

And there is reserved from the lands hereby 
granted a right of way for ditches or canals 
constructed by the authority of the United 
States. 

This was inserted under the direction of a require¬ 
ment contained in a proviso to be found in the act of 
August 30, 1890 (26 Stat. 391), which is as follows: 

Provided , That in all patents for lands here¬ 
after taken up under any of the land laws of 





the United States or on entries or claims vali¬ 
dated by this act west of the one hundredth 
meridian, it shall be expressed that there is 
reserved from the lands in said patent de¬ 
scribed a right of way thereon for ditches or 
canals constructed by the authoritv of the 
United States. 

It is to this reservation that the appellant takes 
exception and desires another patent, with the clause 
eliminated. 

ARGUMENT. 

Assuming at the outset that it is competent for a 
court to issue a mandamus for the purpose prayed and 
to compel the Secretary to issue a patent to lands no 
longer owned by the United States, the fee having 
certainly passed to the appellant February 10, 1915, 
whereby, ordinarily at least, the functions of the 
Secretary cease and determine as to the land ( U. S. 
ex rel. David Bowlegs v. The Secretary, 43 App. D. C. 
494), we defended the suit below on the proposition 
that even if the appellant's right in indemnity land is 
one sounding in contract, the railroad was in default 
at the time of the passage of the act of August 30, 
1890, so that it was competent for Congress to annex 
further conditions; and on another proposition, to 
wit, that the grant as to indemnity lands is not a grant 
of land but a grant of a power in land; and, of course, 
taking either view, that the patent actually issued 
comports with the requirements of the law which the 
Secretary may not disregard. 




POINTS. 

1. The grant to the railroad, as to land within the 
designated indemnity belt, was not a grant of land 
in prccsenti , but a grant of power in land, contingent 
upon the happening of future events. 

2. The grant not being in prccsenti did not prevent 
the United States from making any other disposition 
of the land; i. e., it could be homesteaded or other¬ 
wise disposed of in toto. Equally an easement might 
be attached to it. 

3. Even if such right as Congress granted to the 
appellant is one sounding in contract, it was compe¬ 
tent for Congress to annex further conditions by 
reason of appellant’s default in carrying out the 
terms of the contract at any time pending the exist¬ 
ence of such default. 

4. The proviso in the act of August 30, 1890, 
applies to patents issued for railroad indemnity land 
situate west of the one-hundredth meridian. 

I. 

1. The grant to this railroad, as to lands within the desig¬ 
nated indemnity belt, was not a grant of land in prsesenti, 
but a grant of power in land, contingent upon the happening 
of future events. 

II. 

The grant not being in prsesenti did not prevent the 
United States from making any other disposition of the land; 
i. e., it could be homesteaded or otherwise disposed of in toto. 
Equally an easement might be attached to it. 

The grant , as to lands in place , was a grant in 
prccsenti —“there be, and is hereby, granted,” etc. 
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In the recent case, United States v. Morrison et al. 

(240 U. S. 192), Mr. Justice Hughes said: 

It is insisted by the appellees that there 
was a grant in presenti, under which the State 
acquired a vested right in the lands subject 
only to identification which would relate back 
to the date of the grant, and that “any sale 
or disposal” subsequent to that date “was 
illegal and void.” It will be observed, how¬ 
ever, that the language used is not that of a 
present grant. The expression is “shall be 
granted,” and these words are used both with 
respect to the described sections and to the 
undefined indemnity lands which would be 
received in compensation for losses. In the 
latter case there was obviously no present 
grant, and none, we think, was intended in 
the former. Attention is called to the words 
“herein granted” in the proviso of the en¬ 
abling act, but this is a mere reference to what 
precedes and does not change or purport to 
change the terms of the donation. It must 
have been manifest to Congress, executing 
this definite policy with respect to the vast 
area of the public lands, that not improbably 
a long period would elapse in the case of nu¬ 
merous townships before surveys would be 
completed. Not only was it inevitable that 
upon survey there would be found to be frac¬ 
tional townships in which there would be 
either no section sixteen or thirty-six, or only 
a portion of one or the other, but in various 
instances there might be prior claims or ac¬ 
tual settlements, or it might appear before 
surveys were had that there were important 
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public interests which, in the judgment of 
Congress, should be subserved by some other 
disposition of lands of a particular character. 

As to the odd-numbered sections in place, only 
survey to i entify was needed to effect passage of 
title. And patent when issued merely furnished 
muniment of title. 

But as to indemnity lands, the situation is differ¬ 
ent. The act contains only a grant of power. 

Southern Pacific R. R. Co. v. United 
States , 223 U. S. 565. 

While, as just noted, the granting act as to lands 
in the place limits is “That there be, and hereby is, 
granted * * * every alternate section of public 
land, not mineral, designated by odd numbers, to 
the amount of twenty alternate sections per mile, on 
each si.le of said railroad lino, as said company may 
adopt, through the Territories of the United States, 
and ten alternate sections of land per mile on each 
side of said railroa I wherever it passes through any 
State,’ etc., the language as to indemnity land is: 

and whenever, prior to said time, any of said 

sections or parts of sections shall have been 

granted, sold, reserved, occupied by homestead 

settlers, or preempted, or otherwise disposed 

of, other lands shall be selected bv said com- 

%/ 

under the direction of the 
Secretary of the Interior, in alternate sections, 
and designated by odd numbers, not more 
than ten miles beyond the limits of said alter¬ 
nate sections, and not including the reserved 
numbers. 
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In the proviso the language is “may be selected.” 
The grant of power is effective only on the contingency 
of loss in place. 

The grant is for odd-numbered sections in place if 
only the land be nonmineral and be “public.” It 
excepts lands granted, sold, reserved, occupied by 
homestead settlers, preempted or otherwise disposed 
of. 

The grant of power (i. e., to select indemnity in the 
event of loss), is merely to take other lands “ under the 
direction of the Secretary ” in alternate odd-numbered 
sections within a certain distance beyond the place 
limits. 

There is no guarantee about the land so to be taken. 
There is no guarantee that it will even be there, un¬ 
appropriated, at the time the railroad may have 
occasion, if any, to select. And it can not be occu¬ 
pied land or land as to which anyone else has initiated 
any right. 

It possibly might have been in the mind of Congress 
that the railroad would get as indemnity exactly, as 
to kind, extent , and value , what it lost in place. But 
the law does not say so. It merely gives quantity for 
quantity , so far as the same may be found in a desig¬ 
nated section in the defined indemnity limits. It 
does not guarantee quality. If there be available 
lands within the secondary limits, and odd-numbered 
sections for odd-numbered sections lost, well and good. 
If not, the railroad loses, even as to quantity. The act 
does not say that if the road loses a very valuable odd- 
numbered section it shall be entitled to equally valu- 

145198—16-2 




able land in the indemnity belt. It attempts no 
more than to give acre for acre—and it may be just 
such “a sorry trade” as Omar Khayyam sang of. 

Moreover, the railroad gets nothing in the indem¬ 
nity belt unless it asks for it. The grant is not, so to 
speak, self-executory upon identification, as is the 
grant of land in place. In place , the railroad takes 
title without any action of its own as soon as survey 
maps out the odd-numbered sections. But as indem¬ 
nity it gets nothing without asking, for it is granted 
only a power. By asking , we mean selection. It 
gets nothing but an inchoate right. It asks that it 
may receive. But it can get, through the disposing 
agent of the Government, who is the appellee here, 
only what Congress authorizes him to give at the time 
when he gives it. If Congress has taken away that 
disposing ability by devoting the land to something 
else, the Secretary can not give it at all. Or if Con¬ 
gress has qualified the character of the land by 
imposing any restriction as to its use or any reserva¬ 
tion of a right devoted to a public use, the Secretary, 
who is merely an agent, can give no more than his 
principal authorizes. So, at the threshold the ques¬ 
tion arises: Was the grant of indemnity such that 
Congress can not annex a further term, affix an ease¬ 
ment, or limit in any way its scope? 

With a certain qualification, that may be true as 
to the grant within the place limits. For that was a 
grant in prcesenti. It contemplated existing present 
conditions only. It further contemplated that the 
full consideration , if you choose so to regard it, could 
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be paid out of the lands within the primary limits. 
Considerately it took cognizance of the possibility 

of loss, and so it supplemented the grant by another 
one —a grant of power. 

As the court said in Southern Pacific Ry. v. The 
United States , supra: 

An indemnity grant, like the residuary 
clause in a will, contemplates the uncertain 
and looks to the future. What a railroad is 
to be indemnified for may be fixed as of the 
moment of the grant, but what it may elect 
when its right to indemnity is determined 
depends on the state of the lands selected at 
the moment of choice. Of course the railroad 
is limited in choosing by the terms of the in¬ 
demnity grant, but the so-called grant is 
rather to be described as a power. 

All the described lands within the primary belt 
Congress granted outright in words of present tense. 
But it made no such grant of lands within the sec¬ 
ondary belt, or even appropriated such exclusively 
to the use of the railroad. It was conceivable that 
every acre might be taken up by individuals before 
the road could ascertain a loss in place and make a 
lieu selection. And it was equally conceivable that 
the grantor might find for its own public and superior 
purposes another use for every tract. This appears 
in the purpose of the act of 1888, later to be noticed. 

The power could be exercised only in the event 
that there was something at the time it was put in 
force on which it could operate. It must be an odd- 
numbered section. But that odd-numbered sec- 
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tion might then be under some restriction imposed 
by Congress. Perhaps the odd-numbered section 
might be devoted by Congress to some reserved use— 
for military 7 purposes, for example—which might 
utterly destroy its availability for indemnification. 
And if Congress could destroy in effect, in toto , why 
could it not diminish in part, if public welfare so 
indicated ? If, by the granting act, there was no such 
consecration to, or use by, the railroad as to pre¬ 
vent, say in 1869, dedication to some other purpose, 
why, prior to selection at least at a later date, could 
not Congress have reserved some right or easement 
in the land, whether it was to go to an individual 
under the homestead law, or to the railroad on in¬ 
demnity selection as it might? 

III. 

Even if such right as Congress granted to the appellant is 
one sounding in contract, it was competent foi Congress to 
annex further conditions by reason of appellant’s default in 
carrying out the terms of the contract, at any time pending 
the existence of such default. 

There can be no question that such power existed 
even as to lands within the place limits , if the railroad 
defaulted in any of the conditions of its grant. 

And this road did. It did not complete the road 
within the contract time. The answer (Record, p. 
15) so avers and the demurrer admits the charge. 
The road was heavily in default as late as September, 
1890. Less than half the road was completed when 
under its contract 100 per cent should have been 
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completed. Only 85 per cent was completed in 1890. 
In that year a part of the grant was wholly forfeited 
by the act of September 29, 1890. 

It is true that in New Orleans Pacific R. R. Co. v. 
United States (124 U. S. 125) the appellant was far 
more gravely in default than was the appellant in 
the instant case. But that does not affect the prin¬ 
ciple. If one is standing strictly on what he calls his 
contractual right, he must show that he, on his part, 
has strictly lived up to his obligations growing out 
of that contract. In the A ew Orleans case the road 
had not completed the whole of the road on the 
date it was under contract so to do. As a matter 
of fact, it had completed none. But the default, as 
fai as the terms of the contract are concerned, 
existed because it had not completed the whole on 
a certain date,* not because it had failed even to * 

construct a part. The Supreme Court said (bottom 
of p. 127, et seq .): 

Congress had a right at that time to impose 
upon the grant new conditions, the companv 
having failed to complete the whole of the 
road by March 3 , 1876. 

So far, then, as its contractual rights are concerned, 
by reason of its failure to live up to its part of the 
contract it was competent at any time during the 
default for ( ongress to declare a default or to annex 
conditions. It did declare an absolute default and 
withdrew in toto its grant as to part of the lands, 
even those in the place limits. 



12 


IV. 

The proviso to the act of August 30, 1890, applies to 
patents issued for railroad indemnity land situate west of 
the one hundredth meridian. 

This, we think, is the real question in this case. 
Getting aside for the time being the question of a 
power in Congress to annex, by reason of any exist¬ 
ing default, a further condition to a contract, assum¬ 
ing that the appellant’s rights rest wholly upon a 
contractual obligation on the part of the United 
States, we contend that the very nature of such 
contract permitted the Congress to enact and apply 
the proviso in the act of August 30, 1890, to this 
railroad, and that it did so enact and apply that 
identical provision in all cases involving railroad 
indemnity land, the selection of which was approved 
after that date, if the same were situate west of the 
one hundredth meridian. 

To understand the proviso in the act of August 
30, 1890, we must go back to the act of October 2, 
1888, which appears as a part of the sundry civil 
act. (25 St at. 505, 526). 

For the purpose of investigating the extent 
to which the arid region of the United States can 
be redeemed by irrigation, and the segregation 
of the irrigable lands in such arid region, and for 
the selection of sites for reservoirs and other 
hydraulic works necessary for the storage and 
utilization of water for irrigation and the pre¬ 
vention of floods and overflows, and to make 
the necessary maps, including the pay of em¬ 
ployees in field and in office, the cost of all in- 
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struments, apparatus, and materials, and all 
other necessary expenses connected therewith, 
the woiks to be performed by the Geological 
Survey, under the direction of the Secretary of 
the Interior, the sum of one hundred thousand 
dollars or so much thereof as may be necessary. 
And the Director of the Geological Survey un¬ 
der the supervision of the Secretary of the In¬ 
terior shall make a report to Congress on the 
first Monday in December of each year, show¬ 
ing in detail how the said money has been ex¬ 
pended, the amount used for actual survey and 
engineer work in the field in locating sites for 
reservoirs, and an itemized account of the ex¬ 
penditures under this appropriation. And all 
the lands which may hereafter be designated or 
selected by such United States surveys for 
sites for reservoirs, ditches, or canals, for irri¬ 
gation purposes, and all the lands made sus¬ 
ceptible of irrigation by such reservoirs, ditches 
or canals are from this time henceforth hereby 
reserved from sale as the property of the United 
States, and shall not be subject after the pass¬ 
age of this act to entry, settlement, or occupa¬ 
tion until further provided by law: Provided, 
That the President may at any time in his dis¬ 
cretion by proclamation open any portion or 
all of the lands reserved by this provision to 
settlement under the homestead law. 

Before the passage of this act the lands in question 
in this suit were part of the public domain. The 
railroad had initiated no right therein by selection. 
They were open to settlement—an act which unde¬ 
niably would have defeated the appellant’s right 
to select. 




Under that act these indemnity lands might have 
been designated as sites for reservoirs and ditches 
or canals for irrigation purposes, and all lands 
which might have been made susceptible of irri¬ 
gation theieby would have been “henceforth” 
reserved from sale and could not be subject to 
entry, settlement, or occupation until further pro¬ 
vision of law was made. The only exception was 
that the President might, bv proclamation, open 
any or all lands to settlement, under the homestead 
laws only, not under the timber and stone acts; 
not under the desert land law; not even under the 
act of Congress through which appellant claims. 

It is no answer that these particular lands were 
not thus designated or reserved. It is enough that 
they could have been, either on the technical ground 
that, taking the appellant’s right to be all that it 
is claimed to be, whatever right it had sounding 
in contract , had been forfeited by its default. Or, 
on the broader ground, on which we prefer to put it, 
that the railroad had no rested rights in the land that 
would prevent Congress from dedicating it to some 
other use or to affix thereto something in the nature 
of an easement for the benefit of the public. 

The railroad had then merely an unexercised 
power to select the land under certain conditions and 
upon certain contingencies. Congress could do with it, 
without violating any contract with appellent, what 
it thought best to do in the interests of public wel¬ 
fare. Even against a settler (as distinguished from 







an entryman) Congress could have reserved these 
lands for a public purpose. 

Shepley v. Cowan, 91 U. 8. 330. 

And the settler’s right would have defeated the 
railroad’s indemnity right. 

Of course, these lands were not designated for 
any purpose under the act of 1888. If they had been, 
the railroad would have lost all rights in the land, 
because they would not have been lands on which it 
was privileged to exercise its granted power, and at 
the time the selection of these lands came before the 
appellees for approval , it could not have obtained 
even the patent which it now complains about. 

But in 1890—and the road was yet in default 
and had not as of contract earned its right to exer¬ 
cise its granted power as to these lands—Congress 
repealed the act of 1888 to the extent that it pro¬ 
vided for withdrawals from entry, occupation, and 
settlement, except that it preserved reservoir sites 
theretofore located or selected under said act, and 
even reservoir sites thereafter to be located or selected. 
The act also provided that no person should enter 
public lands with a view to occupation, entry, or 
settlement, and acquire in the aggregate, under all 
of said laws, more than 320 acres. Then came the 
proviso. The pertinent text of the sundry civil act 
of August 30, 1890 (26 Stat. 371), will be found on 
page 391, and is as follows: 

For topographic surveys in various portions 
of the United States, three hundred and 




twenty-five thousand dollars, one-half of 
which sum shall be expended west of the one 
hundredth meridian; and so much of the act 
of October second, eighteen hundred and 
eighty-eight, entitled "An act making appro¬ 
priations for sundry civil expenses of the Gov¬ 
ernment for the fiscal year ending June thir¬ 
tieth, eighteen hundred and eighty-nine, and 
for other purposes," as provides for the with¬ 
drawal of the public lands from entry, occu¬ 
pation, and settlement, is hereby repealed, and 
all entries made or claims initiated in good 
faith and valid but for said act shall be 
recognized and may be perfected in the same 
manner as if said law had not been enacted, 
except that reservoir sites heretofore located 
or selected shall remain segregated and re¬ 
served from entry or settlement as provided 
by said act until otherwise provided by law, 
and reservoir sites hereafter located or se¬ 
lected on public lands shall in like manner be 
reserved from the date of the location or 
selection thereof. 

Xo person who shall, after the passage of 
this act, enter upon any of the public lands 
with a view to occupation, entry, or settle¬ 
ment under any of the land laws shall be 
permitted to acquire title to more than three 
hundred and twenty acres in the aggregate, 
under all of said laws; but this limitation shall 
not operate to curtail the right of any person 
who has heretofore made entrv or settlement 
on the public lands, or whose occupation, 
entrv, or settlement is validated bv this act: 
Provided, That in all patents for lands here- 
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after taken up under any of the land laws of 
the United States or on entries or claims 
validated by this act west of the one hun¬ 
dredth meridian, it shall be expressed that 
there is reserved from the lands in said patent 
described a right of way thereon for ditches 
or canals constructed by the authority of the 
United States. 

This act involved Congress in a lengthy debate 
concerning principally the repeal of portions of the 
act of 1888 authorizing such wholesale reservation 
from appropriation. The proviso came in, we be¬ 
lieve, by Senate amendment or in conference just 
before the passage of the bill. Little is sai i of it. 
One of the conferees, Mr. Sayers, di : mention it in 
report on the result of the conference as follows: 

In the issuance of all patents by the Govern¬ 
ment of the United States to any person 
whomsoever, under the operation of this law 
there should be reserved in the arid land 
district the right of easement over lands 
embraced in the patents for irrigating ditches 
for public use. 

That was his explanation of its presence in this bill. 

The purpose of the act of 1888 was to better 
conditions by making undesirable land desirable; 
i. e., by irrigation, a scheme that found its final 
expression in the reclamation law and system. 

The act of 1890 was not an abandonment of purpose 
but a relaxation in method. It permitted private 
acquisition of public lands, but under contritions 
that would conserve the public welfare without 




putting an extra burden upon the public, if, in the 
working out of plans by Congress, it might become 
necessary to construct ditches and canals in aid of 
its purpose. It merely reserved rights of way. 
The Government had the entire estate in these lands, 
but it was willing that such estate should pass to an 
in ivicual as heretofore, with simply a reservation 
for possible ditches an 1 canals. 

The thought might now appropriately be suggested 
that the reservation in the patent confers a benefit 
rather than a burden by wav of restricting a right 
Obviously, the United States is not going to run 
ditches and canals except where natural arid con¬ 
ditions require them in or er to make the land better, 
more fruitful, more productive, more responsive to 
culture, and more valuable. 

As a practical proposition, it is not conceivable 
that the Government is going to spend money where 
it is not nee led. It is only as to lands, vast tracts 
of laiv , that are valuable only when irrigated, that 
there will be occasion to construct ditches and canals. 
Potentially, Congress may construct ditches and can¬ 
als where it pleases in respect of lands it may pass by 
patent out of the United States west of the one 
hundredth meridian without condemnation proceed¬ 
ings to secure a right of way or compensation to its 
grantee. Practically, it is not conceivable that Con¬ 


gress will construct any such canal or ditch, except 
where physical conditions require—where the benefit 
would undoubtedly more than offset the damage. 
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Where you find such conditions, why should Con¬ 
gress distinguish between lands acquired in private 
ownership out of that part of the public domain re¬ 
quiring improvement ? Why reserve such a right of 
way over an even-numbered section and at the same 
time part with title, without that reservation, to an 
adjacent odd-numbered section? If it be an easement 
in the nature of a burden, why affix it to land which 
may be acquired under the homestead law, and 
withhold it from land possibly upon selection to pass 
to a railroad and thence to a railroad’s grantee, and 
then, if there be need of a ditch or canal, pay such a 
grantee for the privilege of passing across his land? 

Congress did not mean to give anything more to 
a railroad within its indemnity limits than it gave to 
the homesteader. Both claims emanate from grants 
of power in a broad sense: To the homesteader to 
acquire the land under certain conditions; to the rail¬ 
road to acquire the land upon certain contingencies 
and in a certain way. 

The language of the act of 1890 is the broadest that 
can be used, because the purpose of the law was 
broad. It did not attempt to foist an easement upon 
land already acquired, although even as to land to 
which definite rights had attached, such as entries or 
claims validated by the act itself, it provided that the 
reservation should be inserted in the patent. 

For instance, if the railroad had a selection sus¬ 
pended for some reason, growing out of the act of 
1888—some claim initiated by selection—and the 
suspension was released by this act of 1890 so that it 
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became a “validated” claim: Even then the reser¬ 
vation would have to be inserted in the patent. 

The act did not attempt to go back and tie the 
condition to a grant already made—the grant in 
prcesenti, to the railroad of lands within its place 
limits, for instance. But when it spoke of “land 
laws,” it used that term in the broadest sense as one 
that would embrace any form or method of acquisi¬ 
tion —homestead, timber and stone, desert land, 
scrip, coal land, mineral, or any form of grant requiring 
administration through the Land Department in its 
initiation and perfection. 

The act of 1890 speaks not of public land laws. 
If such a qualifying adjective as “public” had been 
used, there would have been more reasonable grounds 
for appellant’s contention. That is, counsel might 
have argued that the phrase “public” land laws 
refers to laws generally available to the qualified 
public, such as the homestead law; whereas a railroad 
indemnity grant is in the nature of a “private” land 
law because the named beneficiary, not the general 
“public,” may avail himself of it. No member of 
the “public” can institute a claim to land under any 
act of Congress providing for a railroad indemnity 
selection; the named railroad alone can do that. Yet 
the grant of power to the railroad is a law of the land. 
It is a “land” law because it provides a special 
means, for a special purpose, whereby a special bene¬ 
ficiary in the special way and on the special occasion 
named may proceed to acquire title to the land. It 
is of significance, then, that the language of the act 





of 1890 is all embracive. The act refers to “patents 
for lands hereafter taken up under any of the land 
laws of the United States”—not public land laws, but 
u any of the land laws.” “Taken up” implies an 
action that sets in motion some law whereby the 
party expects to acquire title—some law with the 
provisions of which, including the granting condi¬ 
tions, he must show that he has complied; and he must 
make that showing before the only disposing agency 
of the Government that the law has provided—the 
Land Department. 

There is nothing in the nature of a railroad indem¬ 
nity grant that distinguishes it from the purpose of 
the legislation of 1890. There is nothing in the 
nature of making definite and effecting that grant, 
in respect of a particular tract of land, that dis¬ 
tinguishes it, except in method, from the grant of 
power by a qualified citizen to take that tract under 
this, that, or the other way provided in the land 
laws. Every land law “contemplates the uncer¬ 
tain and looks to the future,” as the court said in the 
Southern Pacific case. We do not know what land 
will be taken up, by whom it will be taken up, or 
under what law it will be taken up. Congress 
grants a power in general terms which a qualified 
citizen, meeting the conditions, may exercise in the 
acquiring of public land. It also gives to the rail¬ 
road a power which it may exercise for the same 
purpose upon certain conditions and upon certain 
contingencies. 




To get anywhere and to anything, the railroad 
and the entryman must, in the way provided by the 
“land laws,” under which either is proceeding, 
invoke the operation of that law in the land depart¬ 
ment—the disposing agency of the Government. 
The entryman does it one way; the railroad in only 
one way, by a selection to be approved by the 
Secretary. 

The entryman himself may be applying for the 
land under indemnity scrip right to secure land in 
lieu of some lost by him in place. It will not be 
contended that the reservation does not apply to his 
case. Or he may be an ordinary homestead entry- 
man. It makes no difference. Each—the man or 
the railroad—is seeking to acquire the land accord¬ 
ing to some Federal law, and to convert public land 
into private ownership. 

Our position is that the Secretary is not left by 
this act of 1890 to be a respecter of persons. In each 
and every patent that issues through him for any 
land west ol the one-hundredth meridian (save, of 
course, where the patent is, after all, only a muni¬ 
ment of a title already vested), he must insert the 
reservation. If it is not a good reservation—that is, 
if it does not in law create the easement it purports— 
no harm is done. If the land taken is not in such 
a location where such ditches and canals are needed 
in the nature of such things, the easement is as innoc¬ 
uous as a reservation of a right of way above for the 
passage of an aeroplane. And if it is in a locality 
where such things are needed, the only thing the 
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owner of the land will have occasion to regret is the 
loss of an opportunity to extract money from the 
Government for an act benefiting his own land. 

And now concretely, getting down to this particular 
case: Counsel for the appellant conceded below that 
if, at the time of selection, the railroad found a ditch 
on the land, it must take it as it was, ditch and all. 
He does not claim that that would violate its con¬ 
tractual rights. He admits that it would not. What 
conceivable difference is there between his taking the 
land with a ditch in esse and his taking the land with 
a potential ditch, so to speak—a ditch that may or 
may not later come into existence? His answer to 
a question addressed by the court below was that he 
was entitled to take the land in the condition it was 
at the time of selection. All right. But again, and 
so far as the contract is concerned, what difference 
does it make whether the condition then existing is a 
tract of land with a ditch actually there, or a tract 
of land on which the right to dig a ditch in the future 
possibly may exist? One is a present fact; the other 
a future possibility. But both go to the condition of 
the land. If the appellant may not complain of the 
fad, that is, must take the land, ditch, and all, why 
may it complain of a mere possible ditch that may 
never in fact be dug? We could ditch all the land 
before selection and the railroad would be obliged to 
take it in that condition, and that existing condition 
would not violate its contract according to appellant’s 
own contention. But it is a violation of the contract 
to be required to take it with the right reserved to 
dig those selfsame undug ditches! 




THE APPELLANT’S BRIEF. 


Much attention is given by the appellant to the 
fact that not until 1912 was it considered that the 
reservation of rights of way applied to railroad in¬ 
demnity selections as well as to public land law en¬ 
tries. It appears from the exhibits in its brief that 
the head of the department was never called upon to 
to construe the act until 1903, when the view then 
taken was unlike the one now prevailing. But surely 
counsel has heard of such a thing as a court overruling 
one of its former decisions. Even the Supreme Court 
only last spring in the case of U. S. v. Nice (241 
U. S. —) overruled a decision rendered a few years ago 
(In re Hcff, 197 U. S. 488)—a decision many times 
used as the basic authority for deciding other cases. 
The Land Department as a quasi-judicial body is 
called upon to construe the statutes it administers. 
It is a new doctrine that its first construction is im¬ 
mutable and that it binds forever the successors of 
the Secretary rendering it. The authorities on which 
the learned counsel for the appellant depends do not 
mean that a tribunal may not change its own con¬ 
struction of a statute long obtaining. They merely 
support the proposition, as we understand it, that 
where a statute is susceptible of more than one con¬ 
struction, its contemporaneous construction by the 
tribunal appointed to administer it, long continued, 
is not lightly to be disregarded by some court when 
it may have occasion to interpret the statute. That 
is, if as an original proposition a court might have in- 






dined to a view other than that taken by the ad- 
ministerial tribunal, yet the court will not ordinarily 
disturb the construction long obtaining. 

The Secretary has imposed upon him the duty of 
issuing these patents. Congress is constantly passing 
laws that need consideration and require determina¬ 
tion as to whether they affect this or that situation. 
Here is the act of 1890 with language that may be 
ambiguous. Appellant says that a proper construc¬ 
tion excludes railroads from its purview. Counsel 
points to the fact that such was the view prevailing 
in the department for 21 years. On the other hand, 
since 1912, another view has prevailed—the view that 
“land laws” includes private-land legislation as well 
as general statutes. This was the view of the learned 
justice w ho (.ecided the case below. No one can say 
that either view is unreasonable or impossible. One 
view is light, of course, and the other view is wrong. 
Is it for this court in a mandamus proceeding to 
review the Secretary and to say that his view is 
wrong ? Have we not here exactly the situation in 
U. S. ex rel. Ness v. Fisher (223 U. S. 683) and in 
Riverside Oil Co. v. Hitchcock (190 U. S. 316)? 

And finally in this connection: The patent excepts 
nothing out of the so-called grant. The patent 
already issued has passed the fee. It contains a 
reservation of an easement—not an exception exclud¬ 
ing some part of the land. Now, if the appellant is 
correct, if the act of 1890 does not apply to indem¬ 
nity selections, if it could not legally be imposed 
even by Congress itself, then we say the appellant 



already has the full title under its patent, for the 
attempted reservation would in that event be wholly 
void. This, we understand, is the attitude of other 
railroads in whose patents the department is insert¬ 
ing this reservation, their position being that if the 
reservation belongs in the patent they may not 
complain, and if it does not, is merely a vain and idle 
pretension, then they need not complain. 

CONCLUSION. 

Finally, we submit that the appellant is not a party 
to anv contract of which the reservation is violative. 

We submit that even if it were otherwise it failed! 
to carry out its part of the contract and may not 
complain. 

We submit that “under any of the land laws” 
embraces all laws that may be invoked generally or 
specially by anyone seeking to acquire a part of the 
public domain. 

We submit that the appellees have no choice in the 
matter; that they are bound to insert the clause in 
all deeds, leaving the legality of the reservation to 
be tried out in appropriate proceedings when the 
reservation is sought to be made effective. 

We submit that if the railroads are in a class 
apart by themselves, so that reservation does not 
refer to them, that the appellant is not damaged. 

We submit that the Secretary has already issued a 
deed to the appellant for the lands selected by it 
and has discharged his full duty in the premises. 
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u e submit that it is such a deed as, exercising 
his discretion, he felt he had authority under the 
law, as the disposing agent of the Government, to 
issue, and that he ought not to be reviewed by the 
court, and the court’s view, if different, foisted on 
him. He should not be compelled by mandamus 
to discard his own judgment and by force to take 
that of another. A writ of mandamus mav go only 
where a duty unperformed is perfectly clear and 
unmistakable; and this at any rate is not that kind 
of a case. 

And in conclusion, the writ invoked is an extraor¬ 
dinary remedy and should not be employed where 
an ordinary remedy exists; in other words, if the 
reservation is beyond the authority of the Secretary 
to make, its legality can be tested in the ordinary 
way when it is undertaken to enforce it. 

The judgment below should be affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney. 
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